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TENNISON MICHAEL SILVER, ) 
) 
Defendant! Appellant, ) 
CLERK'S RECORD ON APPEAL 
Supreme Court Docket No. 40017-2012 
Fifth Judicial District 
Jerome County 
Honorable John K. Butler 
District Judge 
State Appellate Public Defender 
3647 Lake Harbor Lane 
Idaho Attorney General 
P. 0. Box 83720 
Boise, ID 83 720-001 0 Boise, ID 83703 
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Fifth Judicial District Court -Jerome County 
ROA Report 
Case: CR-2012-0000259 Current Judge: John K. Butler 
Defendant: Silver, Tennison Michael 
User: TRAGI 










New Case Filed 
Prosecutor assigned John L Horgan 
Criminal Complaint 
Felony 
Summons Issued -- Copies to pros for service 
Hearing Scheduled (Arraignment 02/13/2012 09:15 AM) 
Summons Returned 
Personal Return Of Service 
Notice Of Appearance Of Attorney, Plea Of Not Guilty, And Request For 
Jury Trial 
Request For Discovery 
Hearing result for Arraignment scheduled on 02/13/2012 09:15AM: 
Hearing Vacated 
Hearing Scheduled (Pretrial Conference 03/19/2012 01:45 PM) 
Notice Of Hearing 
Hearing result for Pretrial Conference scheduled on 03/19/2012 01:45 PM: 
Hearing Vacated 
Hearing Scheduled (Arraignment 02/13/2012 09:15AM) 
Notice Of Hearing 
Request For Discovery And Alibi 
Response To Request For Discovery 
Hearing result for Arraignment scheduled on 02/13/2012 09:15 AM: 
Arraignment I First Appearance 
Statement Of Defendants Rights 
Hearing Scheduled (Preliminary Hearing 02/22/2012 02:30PM) 
Notice Of Hearing 
Judge 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borre sen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Thomas H. Borresen 
Court Minutes Thomas H. Borresen 
Hearing type: Preliminary Hearing 
Hearing date: 2/22/2012 
Time: 2:30 pm 
Courtroom: 
Court reporter: 
Minutes Clerk: PAM BOGUE 
Tape Number: 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
Hearing result for Preliminary Hearing scheduled on 02/22/2012 02:30PM: Thomas H. Borresen 
Bound Over (after Prelim) 
Hearing Scheduled (Arraignment 03/12/2012 09:00AM) John K. Butler 
Notice Of Hearing 
Order Holding Defendant To Answer To District Court 
Notice of Filing Information and Notice of Arraignment 
Information 
John K. Butler 
John K. Butler 
John K. Butler 
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Date: 8/2/2012 
Time: 08:59AM 
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Fifth Judicial District Court - Jerome County 
ROA Report 
Case: CR-2012-0000259 Current Judge: John K. Butler 
Defendant: Silver, Tennison Michael 











Hearing type: Arraignment 
Hearing date: 3/12/2012 
Time: 9:54 am 
Felony 
Courtroom: Courtroom #2 - District Courtroom 
Court reporter: Candace Childers 
Minutes Clerk: Traci Brandebourg 
Tape Number: 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
Hearing result for Arraignment scheduled on 03/12/2012 09:00AM: 
District Court Hearing Held 
Court Reporter: Candace Childers 
Number of Transcript Pages for this hearing estimated: 
Hearing Scheduled (Status 04/30/2012 09:00AM) 
Hearing Scheduled (Pretrial Conference 06/04/2012 09:00AM) 
Hearing Scheduled (Jury Trial 06/13/2012 09:00AM) 
Order to consolidate cases. 
Notice Of Hearing 
Notice Of Trial 
Notice of jury trial; pretrial conf; status conf; scheduling order 
Order to consolidate cases 
Judge 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
Motion for preparation of preliminary hearing. John K. Butler 
Order for preparation of preliminary heraing transcript John K. Butler 
Bond Posted for Transcript (Receipt 1203276 Dated 4/6/2012 for 70.00) John K. Butler 
Defendant's motion to suppress/motion in limine. John K. Butler 
Hearing Scheduled (Motion to Suppress 04/30/2012 09:00AM) motion in John K. Butler 
limine 
Notice Of Hearing John K. Butler 
Court Minutes 
Hearing type: Motion to Suppress 
Hearing date: 4/30/2012 
Time: 9:01 am 
Courtroom: Courtroom #2- District Courtroom 
Court reporter: Candace Childers 
Minutes Clerk: Traci Brandebourg 
Tape Number: 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
Continued (Motion to Suppress 04/30/2012 01:30 PM) motion in limine 
Continued (Status 04/30/2012 01:30PM) 
John K. Butler 
John K. Butler 
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Fifth Judicial District Court- Jerome County 
ROAReport 
Case: CR-2012-0000259 Current Judge: John K. Butler 
Defendant: Silver, Tennison Michael 










Hearing type: Status 
Hearing date: 4/30/2012 
Time: 1:30 pm 
Courtroom: 
Court reporter: Candace Childers 
Minutes Clerk: Shelly Creek 
Tape Number: 
Felony 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
Hearing result for Status scheduled on 04/30/2012 01:30 PM: District 
Court Hearing Held 
Court Reporter: Candace Childers 
Number of Transcript Pages for this hearing estimated: 
Hearing result for Motion to Suppress scheduled on 04/30/2012 01:30 PM: 
District Court Hearing Held 
Court Reporter: Candace Childers 
Number of Transcript Pages for this hearing estimated: motion in limine 
Case Taken Under Advisement 
Transcript Filed 
Bond Posted for Transcript (Receipt 1204446 Dated 5/10/2012 for 24.25) 
Bond Converted (Transaction number 1200301 dated 5/10/2012 amount 
70.00) 
Judge 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
Bond Converted (Transaction number 1200302 dated 5/10/2012 amount John K. Butler 
24.25) 
Memorandum of decision on defendant's motion to suppress. 
Notice of appeal 
Appealed To The Supreme Court 
Court Minutes 
Hearing type: Pretrial Conference 
Hearing date: 6/4/2012 
Time: 9:27 am 
Courtroom: Courtroom #2- District Courtroom 
Court reporter: Candace Childers 
Minutes Clerk: Traci Brandebourg 
Tape Number: 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
Hearing result for Jury Trial scheduled on 06/13/2012 09:00AM: 
Vacated 
John K. Butler 
John K. Butler 
John K. Butler 
John K. Butler 
Hearing John K. Butler 
Hearing result for Pretrial Conference scheduled on 06/04/2012 09:00AM: John K. Butler 
District Court Hearing Held 
Court Reporter: Candace Childers 
Number of Transcript Pages for this hearing estimated: 
Hearing Scheduled (Status 09/10/2012 09:00AM) John K. Butler 
Notice Of Hearing John K. Butler 
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JOHN L. HORGAN 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
Telephone: (208) 644-2630 
Facsimile: (208) 644-2639 
ISB No. 3068 
• 
lGIZ. Jtl 11 PPI 'I ae 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
STATE OF IDAHO, 
Plaintiff, 
vs. 
TENNISON MICHAEL SILVER, 
Last Known Address: 
 




* * * * * 
) Case No.: CR 2012- Jf1 
) 
) CRIMINAL COMPLAINT 
) 
) OFFICER: Jon Lenker 











JOHN L. HORGAN, Prosecuting Attorney in and for Jerome County, State of Idaho, 
comes now into the District Court in the County of Jerome, State of Idaho, and complains and 
alleges that TENNISON MICHAEL SILVER has committed the crime of: 
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO DELIVER 
Idaho Code 37-2732(a) 
Felony 
That the defendant, TENNISON MICHAEL SILVER, on or about the 1st day of 
December, 2011, in the County of Jerome, State of Idaho, did unlawfully possess a controlled 









substance, to-wit: Marijuana, a Schedule I controlled substance, with the intent to deliver the 
aforementioned controlled substance. 
All of which is contrary to the form, force and effect of the statute in such case made and 
provided and against the peace and dignity of the State ofldaho. 
Pursuant to Idaho Criminal Rule 3, complaint is hereby signed before a magistrate based 
upon the sworn affidavit of a complainant herein filed with the court. 
secuting Attorney 
SIGNED before me this _j]_ day of January, 2012. 
Judge 
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Departmental Report# 1112003 
IN THE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT ~~~~Jc~~~~JST 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEij.~~E COUNT': iDAHO 
THE STATE OF IDAHO, 
Plaintiff, 






State of Idaho, 
County of JEROME 
2il11 DEC 2 Arlll 30 
COURT CASE NUMBER 
PROBABLECAUSEAFftLU~~~~~~~ 
OF ARREST AND/OR REF 
SS 37-2732 (Felony), 18-8004 (Misdemeanor) 
I, Officer Jon Lenker, the undersigned, being first duly sworn on oath, depose and say that: 
1. I am a peace officer employed by Jerome City Police Department. 
2. The defendant was arrested on 12/0 I /2011 at 11 : 15 D AM [gl PM for the crime of driving while under the 
influence of alcohol, drugs or any other intoxicating substances pursuant to Section 18-8004 Idaho Code. Second 
or more DUI offense in the last five years? 0 YES [gJ NO 0 FELONY rgj MISDEMEANOR 
3. Location of Occurrence: 300 Block of E. Main, in the City of Jerome, County of Jerome, State ofldaho 
4. Identified the defendant as: Tennison Michael Silver by: (check box) 
0Military ID 0State ID Card 0Student ID Card IZ!Drivers License 0Credit Cards 
0Paperwork found 0Verbal ID by defendant 
Witness: identified defendant. 
Other: 
5. Actual physical control established by: 1:8JObservation by affiant 00bservation by Officer 
0Admission ofDefendant to: , 0Statement of Witness: 
Oother: 
6. I believe that there is probable cause to believe the defendant committed such crime because of the following 
facts: 
(NOTE: You must state the source of all information provided below. State what you observed and what 
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( . . . .. , • • PROBABLE CAUSE FOR STOP AND ARREST: 
On 12/01/2011, at approximately 2357 hours, I, Officer Lenker, was westbound in the 500 block of W. 
Main. A silver 1998 Buick Century, Idaho license 2J50478, made a right turn from southbound on N. 
Davis to westbound on E. Main in front of me without stopping. I was forced to break to avoid a collision 
as I was traveling the speed limit of 35 miles per hour. I paced the vehicle through the 400 and 300 
blocks of E. Main at 35 miles per hour. The posted speed limit changes to 25 miles per hour when 
entering the 300 block and the vehicle did not slow down. I activated the overhead lights on my patrol 
vehicle in the 200 block of E. Main and the vehicle yielded in that block. 
I approached the driver's side of the vehicle and immediately detected the distinct odor of marijuana 
coming from the vehicle. I observed that the driver, identified by Idaho driver's license as Tennison 
Michael Silver, was shaking more than was normal as he was inside a heated vehicle. I informed 
Tennison of the reason for the stop and he stated that he thought he came to a complete stop but 
admitted to rushing to get out in front of nie on E. Main. Tennison did not respond to the information 
about his speed. Tennison stated that the shaking was because he was nervous as he had not paid a 
traffic citation and was afraid he might be suspended. 
I asked about the odor of marijuana and Tennison stated that he has a buddy who smokes it. 
I asked when the last time Tennison smoked and he told me about four months ago. I asked Tennison 
to stick his tongue out. I observed a brownish green residue on his tongue which was more brown than 
green. 
I ran Tennison through I LETS and found that he was valid in Idaho and had no pending actions that 
would lead me to believe he had a suspension pending. I returned to the vehicle and requested that 
Tennison step out for Field Sobriety Tests. 
Tennison accompanied me to the sidewalk where the ground was flat, level and out of the way of 
traffic. As marijuana causes no nystagmus, that test was not performed. I made the following 
observations during the testing: 
Rhomberg: 
While instructing the Rhomberg test, Officer Kelly, who responded to back me up, observed a plastic 
baggie in Tennison's left front pocket. The baggie was sticking out and in plain view. Officer Kelly pulled 
the bag out of the pocket as he stated that he observed a green and brown leafy material in the bag. 
I looked at the contents which were consistent with a dried marijuana bud. I asked Tennison why he 
lied to me and he did not respond. I asked him again when the last time he smoked marijuana was and 
he told me approximately 30 minutes prior. Tennison stated that he smoked approximately the same 
amount as what was in the bag. The bag contained two small buds. While interviewing Tennison about 
how and where he smoked, Tennison disclosed that there was approximately an ounce of marijuana in 
the car. I asked Tennison, due to the amount he stated was in his car, if he was dealing or using and he 
told me that he was "dropping it off to a buddy". I asked for clarification if he was delivering marijuana 
and he stated yes. While I finished the Field Sobriety Tests, Officer Kelly located the other bag of 
marijuana in the vehicle where Tennison stated it would be. There was a numeral "1" written on the 
outside of the sandwich bag which contained seven individual bags inside. Tennison admitted that he 
was using the vehicle to deliver the marijuana. 
> Swayed forward and back over six inches. 
> Rapid eyelid flutter in both eyes. 
> Stopped at 24 seconds. 
8 of 98
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• > Failed to say stop as per the instructions of the test. 
Walk and Turn: 
>Missed heel to toe on two steps. 
> Stepped off line twice. 
>Swaying over six inches and raising his arms above six inches. 
One Leg Stand: 
> Swaying over six inches. 
> Lifted arms over six inches multiple times. 
> Placed foot down once. 
I placed Tennison under arrest for possession of marijuana with intent to deliver, I. C. 37-2732, and 
driving under the influence of marijuana, I. C. 18-8004. I placed Tennison in the back of my patrol 
vehicle. Officer Kelly stayed with the vehicle to await the tow. I placed the marijuana in my patrol 
vehicle in an unused Ziploc bag for evidence. 
At the jail, I played the ALS advisory from the CD player in the intox room. After a fifteen minute 
observation period in which Tennison did nothing to invalidate the testing, he submitted to two breath 
samples. Both breath samples showed a BrAC of 0.00. 
Deputy Green with the Jerome County Sheriff's Office conducted the Drug Recognition Evaluation on 
Tennison. Deputy Green is a Drug Recognition Expert for the County Sheriff's Office. At the conclusion 
of the testing, a urine sample was collected from Tennison under my observation. The urine kit was 
sealed by me at the Jail. 
Deputy Green informed me that he concurred with my evaluation that Tennison had been under the 
influence of THC as he showed the signs of marijuana use. Deputy Green stated that his evaluation 
showed that Tennison was on his way down from the drug which was consistent with the 2 to 12 hour 
effects of marijuana as he had admitted to smoking approximately one half hour prior to the stop and the 
ORE was performed approximately an hour and a half after the stop. 
Tennison was booked into the Jerome County Jail for possession of marijuana, a schedule 1 drug, 
with intent to deliver, I. C. 37-2732, and driving under the influence of marijuana, I. C. 18-8004. I took 
Tennison's Carhart coat as evidence as that was the location the first bag of marijuana was located. 
Tennison was issued in custody citation 52378 for driving under the influence, and infraction citation 
52379 for speed excess of posted zone. 
The urine kit was placed into the evidence refrigerator. I tested the suspected marijuana with the 
Lynn Peavy quick check kit. The suspected marijuana tested presumptive positive for the presence of 
THC. The marijuana was photographed and placed into evidence locker TE-6. Two of the photographs 
did not convert in the camera and were blank. I also photographed the coat from which the small bag of 
marijuana was collected and it was placed into evidence locker TE-6. The locker was locked prior to my 
discovery that the photographs were not all useable. 









D.U. I. NOTES 
Odor of alcoholic beverage 










Sobriety Tests -Meets Decision Points? 
Gaze Nystagmus DPass 0Fail 
Walk & Turn DPass IZ!Fail 







Drugs Suspected: ~Yes 0No Drug Recognition Evaluation Performed IZ!Yes 0No 
Reason Drugs are Suspected: Odor of marijuana, admission to having smoked marijuana thirty minutes prior to the 
stop, failure of Rhomberg test, walk and tum, and one leg stand. 
Prior to being offered the test, the defendant was substantially informed ofthe consequences of refusal and failure 
of the test as required by Section 18-8002 and 18-8002A, Idaho Code. 
IZ!Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were 
performed in compliance with Sections 18-8003 & 18-8004( 4 ), Idaho Code and the standards and methods adopted 
by the Department of Law Enforcement. 
BAC:0.00/0.00 by: IZ!Breath Instrument Type: [g!Intoxilyzer 5000 DAleo Sensor Serial#: 68-013786 
0Blood AND/OR [g!Urine Test Results Pending? [g!Yes D No (Attached) 
N arne of person administering breath test: Jon L. Lenker Date certification expires:09/30/2013 


















O l I I 0
1
• • By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby 
solemnly swear that the information contained in this document and attached reports and documents that may be 
included herein is true and correct to the best of my information and belief. 
Dated: 12/02/2011 Signed:~o! 
Subscribed and sworn to before me on 12/02/2011 
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STATE OF IDAHO 
-- vs --
DIS1!: 1:: ." 'f 
JEROME f~~!+~-S~FF DEP~MENT 
" t: ':. 300 LN. 'LINCOLN 
Paper ID: 201200137 
[:Y ~ ~~g/ At~~ 
PLA~~): COURT: JEROME MAGISTRATE 
TENNISON MICHAEL SILVER 
{I CASE NO: CR 2012-259 
DEFENDANT(S) PAPER(S) SERVED: 
CRIMINAL COMPLAINT 
PROBABLE CAUSE AFFIDAVIT 
SUMMONS TO APPEAR 
I, DOUG MCFALL, SHERIFF OF JEROME COUNTY, STATE THAT THE ABOVE DESCRIBED DOCUMENTS WERE 
DELIVERED TO ME FOR SERVICE ON THE 19TH DAY OF JANUARY 2012. 
I HEREBY CERTIFY THAT, ON THE 19TH DAY OF JANUARY 2012, AT 7:00 O'CLOCK P.M., I, NICHOLAS THIEMANN, 
BEING DULY AUTHORIZED, SERVED THE ABOVE DESCRIBED DOCUMENTS IN THE ABOVE-ENTITLED MATTER UPON 
*****TENNISON MICHAEL SILVER***** 
PERSONALLY AT: 536 SOUTH 100 EAST JEROME ID 83338 
WITHIN THE COUNTY OF JEROME, STATE OF IDAHO. 
SHERIFF'S FEES: 
TOTAL COLLECTED TO DATE: 
AMOUNT UNCOLLECTED: 
JOHN L HORGAN 
233 WEST MAIN 
























JOHN L. HORGAN . , ·· ..-
Jerome County Prosecuting Attorney D \0 .'/':~ . · ·, ; :.T 
Jerome County Judicial Annex F ',· rT: \ .: ' ·: 
' '\\ t., '': () 
23 3 West Main J t: ;:r' : r:- ; :1' " 
Jerome, Idaho 83338 '"'"' u r::3 
Telephone: (208) 644-2630 'l.ul?. JP::\~ 2 3 n I ' '-' 
Facsimile: (208) 644-2639 'id h' ,~,.1, '· ' 
ISB No. ::
6
~E DISTRICT COURT OF TilE~~ CL; ~~OF TilE 
STATE OF IDAHO, IN AND FOR TH ;CCJUNTY OF JEROME 
MAGISTRATE DIVISION 
STATE OF IDAHO, 
Plaintiff, 
vs. 
TENNISON MICHAEL SILVER, 
Last Known Address: 
 




* * * * * 
) Case No.: CR 2012- 'Jfi'1 
) 














THE STATE OF IDAHO TO: TENNISON MICHAEL SILVER, THE ABOVE-
NAMED DEFENDANT: 
SUMMONS TO APPEAR - 1 
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Brooke B. Redmond [ISB No. 7274) 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box 226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
E-mail: BRedmond@WrightBrothersLaw.com 
Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * *MAGISTRATE DIVISION* " * 
STATE OF IDAHO, 
Plaintiff, 
vs. 











Case No. CR-2012-259 
NOTICE OF APPEARANCE 
PLEA OF NOT GUll TY, AND 
REQUEST FOR JURY TRIAL 
COMES NOW Brooke B. Redmond of Wright Brothers Law Office, PLLC, and by 
this document does give notice of her appearance as attomey for Defendant Tennison 
Michael Silver in the above-entitled action. Said attorney hereby requests that all 
further documents and pleadings be served upon her at the above address. In addition, 
Tennison Michael Silver pleads not guilty to the charge and requests a jury trial on all 
counts. 
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-~~----------· 41 WRIGHT BROTHERS PAGE E13/EI7 e 
DATED this ..1L._ day of February, 2012. 
WRIGHT BROTHERS LAW OFFICE, PLLC 
By:~~ 
Brooke B. Redmond 
Attorney for Defendant 
CERTIFICATE OF SERVICi 
Brooke fii. Redmond, a resident attorney of the State of Idaho, hereby certifies 
that on the ___co_ day of February, 2012, she served a true and correct copy of the 
within and foregoing document upon the following: 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
NOTICE OF APPEARANCE - 2 ~ 
[ 1 U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[)C] Facsimile 
Brooke B. Redmond 
15 of 98
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Brooke B. Redmond [ISB No. 7274] 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
E-mail: BRedmond@WrightBrothersLaw.com 







IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF JEROME 
* "'*MAGISTRATE DIVISION* " * 
STATE OF IDAHO, 
Plaintiff, 
vs. 










) ______________________ ) 
TO: THE PROSECUTING ATIORNEY 
Case No. CR"2012M259 
DEFENDANT'S REQUEST FOR 
DISCOVERY 
PLEASE TAKE NOTICE that the undersigned pursuant to Ru!e 16 of the Idaho 
Criminal Rules requests discovery, inspection, and the right to copy or photograph to 
the following Information, evidence and materials: 
1. Any relevant written or recorded statements made by the defendant, or 
copies thereof, within the possession, custody or control of the State, the existence of 
which is known or is available to the Prosecuting Attorney by the exercise of due 
diligence; 







, , . I '1 
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2. The substance of any relevant, oral statement made by the defendant, 
whether before or after arrest to a peace officer, Prosecuting Attorney. or his agent, and 
the recorded testimony of the defendant before a grand jury which relates to the offense 
charged, if any; 
3. A copy of defendant's prior criminal record, if any, as is now or may 
become available to the Prosecuting Attorney; 
4. Any written or recorded statement of a co-defendant and the substance of 
any relevant oral statements made by said co·defendant whether before or after arrest 
and response to interrogation by any person known by the co~defendant to be a pollee 
officer or agent of the Prosecuting Attorney; 
5. Books, papers, documents, photographs, tangible objects, buildings, 
places or copies or portions thereof which are in the possession, custody, or control of 
the Prosecuting Attorney and which are material to the preparation of the defense or 
intended for use by the Prosecutor as evidence at trial, or obtafned from or belonging to 
the defendant; 
6. Results or reports of physical or mental examinations, and of scientific 
tests or experiments made In connection with this particular case, or copies thereof, 
within the possession, custody or control of the Prosecuting Attorney, the existence of 
which is known or Is available to the Prosecuting Attorney by the exercise of due 
diligence; 
7. A written list of the names and addresses of all persons having knowledge 
of relevant facts who may be called by the State as witnesses at the trial of this matter, 
together with any record of prior felony convictions of any such person which is within 





02/06/2012 14:21 2087331669 - WRIGHT BROTHERS e 
the knowledge of the Prosecuting Attorney, together with statements, copies of 
statements, or tape recordings thereof, made by the prosecution witnesses, or 
perspective prosecution witnesses to the Prosecuting Attorney or to his agents, or to 
any official involved in the investigatory process of the case; 
8. A written summary or report of any testimony the State Intends to 
PAGE 06/07 
introduce pursuant to Rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or 
hearings, which shall describe the witness's opinions, the facts and data for those 
opinions, and the witness's qualifications. 
9. Reports and memoranda in the possession of the Prosecuting Attorney 
which were made by a police officer or investigator in connection with the investigation 
or prosecution of the case. 
The undersigned further requests permission to inspect and copy said 
information, evidence and materials on or before the 20th day of February, 2012, at the 
office of the Prosecuting Attorney. You are notified pursuant to Rule 16 of the Idaho 
Rules of Criminal Procedure you are required to file and serve a written response hereto 
within fourteen (14) days of the service of this request. 
DATED this ---'.a.._ day of February, 2012. 
WRIGHT BROTHERS LAW OFFICE, PLLC 
By.~ K.w~ 
Brooke B. Redmond 
Attorneys for Defendant 
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gRTIFICATE OF SERVICE 
Brooke B. Redmond, a resident attorney of the State of Idaho, hereby certifies 
that on the IP day of February, 2012, she served a true and correct copy of the 
within and foregoing document upon the following: 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
DEFENDANT'S REQUEST FOR DISCOVERY. 4. 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ 1 Overnight Mall 
[X 1 Facsimile 




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
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STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
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Case No: CR-2012-0000259 
NOTICE OF HEARING 




Monday, March 19,2012@ 1:45PM 
Thomas H. Borresen 
Courtroom #1 - Magistrate Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 




Tennison Michael Silver 
Mailed XX 
Mailed --
Wright Brothers Law Office, PLLC 
P.O. Box226 
Twin Falls ID 83303 
Hand Delivered --
Hand Delivered XX 
Prosecutor: John L Horgan 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIBliRIC(Tl'OR)l'flE 
STATE OF IDAHO, IN AND FOR THE COUNmoftlofaltOME•:_ JiST 
233 WEST MAIN STREET JER0UE co;~ ,, , ., '-!0 
JEROME, IDAHO 83338 
STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
Jerome, ID 83338 
Defendant. 
DOS: 
~EB 8 RPlll C2 














Amended NOTICE OF HEARING 




Monday, February 13,2012@ 9:15AM 
Thomas H. Borresen 
Courtroom #1 - Magistrate Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 




Tennison Michael Silver 
Mailed XX Hand Delivered 
Faxed XX (208} 733-1669 
--
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed -- Hand Delivered XX 
Dated: Wednesday, February 08. 2012 
MICHELLE EMERSON 
Clerk Of The Ditr:-t . Court' ~~\t1 COuif, 
~ "'-. / 
W ~ ~ 0 ~-1f; "' ,~- '..... ~ By: ~ ~~4-~ ~ 
DlrtYCerk *0, ~~f.Jc,; ~ 
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JOHN L. HORGAN 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
TEL: (208) 644-2630 
FAX: (208) 644-2639 
ISB No. 3068 
DISTRICT COURT 
FIFTH JUD;~;·.~:~ CJIST 
'., '''0 
BY----~""""""~.......,..~~.....,---
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL Dig:-o t bFffiE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JER 
* * * * * 
STATE OF IDAHO, 
Plaintiff, 
vs. 












Case No.: CR 2012-259 
STATE'S REQUEST FOR 
DISCOVERY AND ALIBI 
TO: TENNISON MICHAEL SILVER, Defendant, and BROOKE B. REDMOND, 
Attorney of Record: 
COMES NOW, the Prosecuting Attorney for Jerome County, State of Idaho, and does 
hereby request, pursuant to Rule 16 of the Idaho Criminal Rules, discovery and inspection of the 
following information, evidence and material: 
1. To furnish the Prosecutor with copies of any books, papers, documents, photographs, 
tangible objects, or copies or portions thereof, which are in the possession, custody or control of 
the defendant and which are intended for use by the defendant as evidence at trial. 
2. To provide the State with copies of any results or reports of physical or mental 
examinations and of scientific tests or experiments made in connection with the case, or copies 
thereof, within the possession, custody or control of the Defendant, the existence of which is 
known or is available to the Defendant's attorney by the exercise of due diligence, which the 
Defendant intends to introduce in evidence at trial, or which were prepared by a witness whom 
the Defendant intends to call at the trial. 
STATE'S REQUEST FOR DISCOVERY AND ALIBI ~ 1 22 of 98
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3. To furnish the State a written list of the names and addresses and phone numbers of all 
persons having knowledge of relevant facts who may be called by the Defendant as witnesses at 
the trial, together with any record of prior felony convictions of any such person which is within 
the knowledge of the defendant's attorney also, any statements made by the Defendant's 
witnesses. 
4. That if, subsequent to compliance with an Order issued pursuant to this Motion, and 
pnor to and during trial, the Defendant discovers additional evidence or the evidence of 
additional witnesses, or decides to use any additional evidence or witnesses, and such evidence is 
or may be subject to discovery and inspection under prior order of this Court, that the Defendant 
promptly notify the Prosecuting Attorney and the Court of the existence of additional evidence 
and/or names of additional witnesses to allow the State to make an appropriate motion for 
additional discovery or inspection. 
5. To furnish the Prosecutor with a written summary or report of any testimony that the 
defense intends to introduce pursuant to Rules 702, 703 or 705 of the Idaho Rules of Evidence at 
trial or hearing. The summary provided must describe the witness's opinions, the facts and data 
for those opinions and the witness's qualifications. Disclosure of expert opinions regarding 
mental health shall also comply with the requirements ofl.C. § 18-207. 
In addition to the above requested information pursuant to Rule 16 of the Idaho Criminal 
Rules, the Deputy Prosecuting Attorney for Jerome County, State of Idaho, hereby requests, 
pursuant to ICR 12.1 and Idaho Code Section 19-519, that the Defendant furnish to the 
Prosecutor's Office within 10 days or at such other time as the Court directs, Defendant's Notice 
of Alibi and Notice of Defense of Alibi stating specifically the place or places at which the 
Defendant claims to have been at the time of the alleged offense(s) and the name(s) and 
address(es) of the witness(es) of upon whom he intends to rely to establish such alibi. 
In addition, if prior to or during trial Defendant learns of additional witnesses whose 
identity should have been included as required in Subsection 1 of Idaho Code Section 19-519, 
the Defendant shall promptly notify the Prosecuting Attorney of the existence and identity of 
such witnesses. 






The undersigned further request permission to inspect and copy said information, 
evidence, and materials if they have not been received in this office within two weeks of today's 
date. 
DATED this I day of February, 2012. 
Paul R. Kroeger, 
Jerome County Deputy Prosecutor 
CERTIFICATE OF SERVICE 
I hereby certify that on this~ day of February, 2012, I served a true and correct 
copy of the within and foregoing STATE'S REQUEST FOR DISCOVERY AND ALIBI upon 
the following person(s) named below, to be mailed or hand delivered to the following: 
Brooke B. Redmond I2?J U.S. Mail 
Wright Brothers Law Office, PLLC D Interoffice Mail 
Post Office Box 226 D Hand Delivery 
Twin Falls, Idaho 83303-0226 D Facsimile- (208) 733-1669 






JOHN L. HORGAN 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
TEL: (208) 644-2630 
FAX: (208) 644-2639 
ISB No. 3068 
DISTRICT COURT 
FIFTH JUD!c:.',,_ DlST 
J :: p ~, :J ;:: co 1 , , - , qw 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL !STRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
STATE OF IDAHO, 
Plaintiff, 
vs. 
TENNISON MICHAEL SILVER, 










Case No.: CR 2012-259 
STATE'S RESPONSE TO 
REQUEST FOR DISCOVERY 
Defendant ) 
-------------------------------
COMES NOW John L. Horgan, Jerome County Prosecuting Attorney, and submits the 
following response to the Defendant's Request for Discovery: 
The State may call as witnesses the following, none of which are known to have felony 
convictions unless otherwise stated by the documents attached hereto: 
1) Jon Lenker, Jerome Police Department 
2) Jason Kelly, Jerome Police Department 
3) Duane Rubink, Jerome Police Department 
4) Larry Green, Jerome County Sheriffs Office 
5) Kerry Russell, Idaho State Police Forensic Services 
6) Britany Wyle, Idaho State Police Forensic Services 
Pursuant to the defendant's request for discovery and inspection, the state furnishes 
copies of the following information, evidence, and materials; any of which may be used or 
offered into evidence. The originals of any of the items listed here may be inspected by making 
prior arrangements with the Jerome County Prosecutor's Office. 








1) Documents, pages 1-52, copies provided herewith to defense counsel 
2) Photographs, copies on CD provided herewith to defense counsel 
a) Photograph identified by JPD as "Lenker.coat.pic" 
b) Photograph identified by JPD as "Lenker.marijuana.pic" 
c) Photograph identified by JPD as "100_3700) 
3) Audio recordings, copies on CD provided herewith to defense counsel 
a) Recording identified by JPD as "Lenker.intox.silver" 
b) Recording identified by JPD as "Lenker.tstop.silver" 
The State reserves the right to supplement discovery as information becomes available, to 
call any or all witnesses listed by the defense, and to call any and all witnesses named in these 
materials but not listed as witnesses. 
DATED this '7 day of February, 2012. 
~~ 
Jerome County Deputy Prosecutor 
CERTIFICATE OF SERVICE 
I hereby certify that on this {)(t!:::::-day of February, 2012, I served a true and correct 
copy of the within and foregoing STATE'S RESPONSE TO REQUEST FOR DISCOVERY 
upon the following person(s) named below, to be mailed or hand delivered to the following: 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
Post Office Box 226 
Twin Falls, Idaho 83303-0226 
STATE'S RESPONSE TO REQUEST FOR DISCOVERY- 2 
fZI U.S. Mail 
D Interoffice Mail 
D Hand Delivery 





IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN THE COUNTY OF JEROME 
MAGISTRATE DIVISION 
******************** 
The State ofldaho, ) 
Plaintiff ) 
) 
1{J1nl~ C'~i ltttr ! 
Deymdant 11· .,.-
Date: fl/t?:lJI'k Time:'f·/~ 
Presiding Judge: THOMAS H. BORRESEN 
Case No. CR u /1/ 'tbtj 
Charges(s): tlt.1l~ (Js 
( ~secutor: Sandra Bamburg 
( ) Interpreter: Jesus Mendez ( ) r::=c-:-.....--~:::-:­
Session Name: ARRNAM tft/$1 C' JRW 
Deputy Clerk: J. Wilder 
(~Verified True and correct name ofDefendant. 
( Advised of alleged crime in Complaint. 
( Inform~ of his/her constitutional rights of plea of guilty. 
( Speedy and public trial by jury. 
( ) To see, hear, confront and have attorney question witnesses. 
( ) To present evidence in your behalf. 
( ) To the privilege against compulsory self-incrimination . 
. ( ) Defend t informed of his/her constitutional rights of plea of guilty 
( ) Waive constitutional right to a jury trial. 
( ) Give up right to confront witnesses against you. 
( ) Give up the privilege against self-incrimination. 
( ) Be required to take witness stand under oath for examination. 
( ) Waive any defenses to the charges in the complaint. 
( ) Any information given by the defendant under oath after plea of guilty, could and 
would be used against defendant. 
Defendant enters plea of: ( ) Guilty (~t Guilty ( ) NQSP'§(gned 
Court- •"' of' ( ) GuUty ( ) Not Guilty ( (....red ploa of':\'' guHty on ";;'of jeft. 
Public Defender Appointed: ( ) Yes ( ) No ( ) Cont. Appt (~e ow11 rlf!!~ l1lt;tlndnd' 
( ) Deft. Makes too much ( ) Waived/Pro-se ( ) State seeks no jail time 
Pre-trial Conference: ____ ( ) 1:45 p.m. ( )3:00 p.m. J 
Preliminary hearing requested: ( ) Yes ( ) Waived Date: ---~.=....~tfl'-'-Z_"t-__ @ 't.' ~ 
Plea&Sentencing/ Sentencing: Date:. ________ @ ___________ _ 
( ) Drug/Alcohol Evaluation Required 
** COURT ORDERS: Fine$: Suspended$: + CC $: ____ _ 
TOTAL FINE: $: Payment method:--::--::-------=------:::--
JAIL TIME: Days, Suspended: Days, Credit: Serve Days. 
PROBATION: __ Years, __ Months, ( ) Supervised ( ) Unsupervised ( ) $20 mo. ( ) $50 mo. 
LICENSE SUSPENSION __ Days OTHER. _______________ _ 
** COURT ORDERS: Fine$: Suspended$: + CC $: ____ _ 
TOTAL FINE: $: Payment method:--:::---:-:------=-------=-
JAIL TIME: Days, Suspended: Days, Credit: Serve Days. 
PROBATION: __ Years, __ Months, ( ) Supervised ( ) Unsupervised ( ) $20 mo. ( ) $50 mo. 
LICENSE SUSPENSION __ Days OTHER._ ______________ _ 
PROBATION STATUS HEARING:. ___________________ _ 
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IN THE DIAT coURT oF THE FIFTH JUDICIAL m&cT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
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Defendant's name . r:·, ~:·: ~-··. "'''"·,;:t1" 
CASE NO. CR-2012-259 
STATEMENT OF DEFENDANT'S RIGHTS 
IN FELONY CASES 
v ·'v!'t~il·"""" · ,n·• · 
You have the right to remain Mll~l1t;JIUY,~·~(ement you make can be used against you. You cannot be compelled to 
incriminate yourself. D : ,· ' ' 
7 ., 
You have the right to bail. The amount and tYJ!IGf bail ~r~-~ut own recognizance is determined by the judge 
after considering factors provided by law. 
You have the right to have an attorney represent you at all stages of these proceedings; if you are poor and unable to 
afford counsel, you may apply to the Court for the appointment of an attorney to represent you at public expense. 
You have the right to preliminary hearing within fourteen (14) days of this date if you are being held in custody or 
within twenty-one (21) days if you are not being held in custody. A preliminary hearing is a hearing to determine if an 
offense has been committed and if there is probable cause to believe that you committed the offense. If you waive your 
right to a preliminary hearing, you will be ordered to appear in the District Court and answer the charge(s) pending 
your right to a preliminary hearing, you will be ordered to appear in the District Court and answer the charge(s) 
pending against you. 
You cannot enter a plea to the charge(s) at your appearance in Magistrate Court but you may enter a plea of guilty or 
not guilty at the time you are arraigned in District Court. 
If you plead NOT GUILTY at your District Court arraignment, the Court will set a trial date and you or your attorney 
will be notified of that date. 
You have the right to a jury trial, or you may waive the jury and have the matter tried before the Court. At the trial, 
the prosecution has to prove you guilty beyond a reasonable doubt. Any guilty verdict by a jury must be unanimous. 
You have the right to confront or ask questions of any witnesses who testify against you; and to compel the attendance 
of witnesses on your own behalf without expense to you. 
If you plead GUlL TY in District Court, you waive or give up all of the above rights and you waive or give up any 
defenses you may have to the complaint filed against you. Specifically, by pleading guilty, you waive or give up your 
right against self-incrimination, which is the right to remain silent or not to incriminate yourself. You also waive or 
give up your right to a trial by jury and your right to confront witnesses against you. 
If you plead GUlL TY in District Court, the Court will set a date for sentencing at which time you will be given 
opportunity to make a statement by way of explanation or mitigation. 
In addition to any fine imposed by the Court upon a conviction, there are court costs . 
You have the right to appeal any conviction or sentence of the District Court to the Idaho Supreme Court. The appeal 
must be filed within forty-two (42) days after the judgment of conviction has entered. 
I acknowledge t:Jlat I have read this statement and fully understand its contents. 
PBJ? 
Dated this J£f!3 dayof_ ...... -=5:__ __________ ,20 /z 
Defendant:-~ f?'L. ~ 
FELONY RIGHTS FORM - Page 1 
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IN THE DISac;T COURT OF THE FIFTH JUDICIAI.IIIISTRICT OF THE 
STAT~F IDAHO, IN AND FOR THE COUN,.F JEROME 
STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 




233 WEST MAIN STREET 
JlttmME, IDAH()· 83338 
Case No: CR-2012-0000259 
NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
Wednesday, February 22,2012 02:30PM Preliminary Hearing 
Judge: Thomas H. Borresen 
Courtroom: Courtroom #1 - Magistrate Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 
follows on this date: Monday, February 13, 2012. 
Defendant: Tennison Michael Silver 
Mailed_x_ Hand Delivered __ 
Private Counsel: Mailed_x_ 
Brooke Baldwin-Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed __ 
Hand Delivered __ 
Hand Delivered _x __ 
Dated: Monday. February 13. 2012 
MICHELLE EMERSON 
Clerk Of The Distri~~./Jrt 
By: (J,.L__ 













State of Idaho vs. Tennison Michael Silver 
Hearing type: Preliminary Hearing 
Hearing date: 2/22/2012 
Time: 2:30 pm 
Judge: Thomas H. Borresen 
Courtroom: 1 
Minutes Clerk: PAM BOGUE 
Defense Attorney: Brooke Baldwin-Redmond 
Prosecutor: John Horgan 
229 COURT CALLS CASE. MS. REDMOND HERE ALONG WITH MR. SILVER. MR. 
KROEGER ON BEHALF OF STATE. TIME AND PLACE FOR PRELIM. READY TO PROCEED? 
ANY PRELIMINARY MATTERS? 
230 CLERK SWEARS IN JON LENKER. 
230 LENKER: EMPLOYED BY JEROME POLICE DEPT. ENFORCE LAWS OF STATE OF 
IDAHO AND CITY OF JEROME. PATROLMAN SINCE APRIL 2001. TESTIFY AS TO 
TRAINING. TRAINING IN DETECTION OF MARIJUANA THROUGH FIELD TRAINING AND 
ON THE JOB AND EFFECTS UNDER INFLUENCE. TRAINED IN DETECTION OF BURNED 
MARIJUANA. VAST NUMBER OF TIMES OVER THE PAST 11 YEARS. DURING COURSE OF 
INVESTIGATION EVERY TIME MARIJUANA HAS BEEN FOUND HAS BACK PRESUMPTIVE 
POSITIVE AND AS TONIC TEST. WAS COMING BACK FROM LUNCH BREAK. VEHICLE 
PULLED OUT IN FRONT OF ME AND NOT STOP AT STOP SIGN. TRACKED VEHICLE AT 35 
AND DID NOT SLOW DOWN. INITIATED TRAFFIC STOP. DETECTED SMELL OF RAW 
MARIJUANA. SAID HE WAS TRYING TO BEAT ME ONTO MAIN. ASKED HIM ABOUT 
MARIJUANA IN VEHICLE. ID DEFENDANT. 
234 KROEGER: RECORD REFLECT ID OF DEFENDANT. 




234 LENKER: INQUIRED MORE ABOUT ODOR OF MARIJUANA. MR. SILVER STATED 
HADN'T SMOKED IN FOUR MONTHS. DIDN'T COINCIDE WITH SMELL. SAID HE WAS 
NERVOUS BECAUSE HE THOUGHT HE WAS SUSPENDED. RAN HIS INFO AND HE WAS NOT 
SUSPENDED. ASKED HIM TO STEP OUT OF VEHICLE AND PERFORM FIELD SOBRIETY 
TESTS. DIDN'T DO GAZE STAGMUS BECAUSE MARIJUANA DOES NOT AFFECT THAT TEST. 
OFFICER KELLY DETECTED A BAGGY 
236 REDMON: OBJECTION. 
236 JUDGE: GET SOME FOUNDATION. 
236 LENKER: HE WAS ON THE SIDEWALK. I WAS IN FRONT OF DEFENDANT. BELIEVE 
OFFICER KELLY WAS ON STREET SIDE. OFFICER KELLY NOTIFIED ME OF 
237 REDMON: OBJECTION. HEARSAY. 
237 JUDGE: DOES APPEAR SO. 
237 LENKER: NOTICED A BAGGY IN POCKET AND CONTAINED BROWN/GREEN LEAFY 
MATERIAL. OFFICER KELLY PLACED IT IN MY PATROL VEHICLE AND SECURED. 
CONTINUED THE FIELD SOBRIETY TESTS ON MR. SILVER. HE ADMITTED THAT THERE 
WAS MORE MARIJUANA IN THE VEHICLE AND STATED HE WAS DELIVERING IT TO A 
FRIEND. MARIJUANA WAS RECOVERED. OFFICER KELLY RECOVERED IT. OBSERVED 
HIM DO THAT. BELIEVE IT WAS FRONT PASSENGER SIDE. IT WAS PLACED IN MY 
PATROL VEHICLE AND SECURED BY OFFICER KELLY. WAS A LARGE PLASTIC BAG WITH 
A LARGE NUMBER 1 WRITTEN IN BLACK MARKER AND A NUMBER OF SMALL BAGS WITH 
STEMS IN THEM. CONSISTENT WITH MARIJUANA. MR. SILVER WOULD NOT TELL ME 
WHO HE WAS DELIVERING TO OR FROM WHOM'S HOUSE HE WAS COMING FROM WHERE 
HE HAD SMOKED MARIJUANA 30 MINUTES EARLIER. SAID HE WAS DELIVERING IT TO A 
FRIEND. AT CONCLUSION OF INVESTIGATION, THE MARIJUANA WAS WEIGHED AND 
PLACED IN A LOCKER. I WEIGHED IT. 1.4 OUNCES TOTAL WEIGHT. STATE'S EXHIBIT 1 IS 
THE MARIJUANA REMOVED FROM LARGE PLASTIC BAG THAT WAS LOCATED IN 
VEHICLE. ACCURATELY SHOWS THE MARIJUANA. I TOOK PHOTO AT POLICE DEPT. 
242 KROEGER: MOVE TO ADMIT STATE'S EXHIBIT 1. 
242 JUDGE: SHALL BE ADMITTED. 
242 LENKER: WAS TESTED USING A QUICK CHECK KIT. TESTIFY AND EXPLAIN HOW 
TEST WORKS. COLOR SHOULD TURN PURPLE AND BREAK THIRD AMPULE AND SHOULD 
TURN BLUE. SHOWED A PRESUMPTIVE POSITIVE FOR MARIJUANA. 
243 REDMON: CROSS EXAM. 
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243 LENKER: DID PULL OVER AS SOON AS PULLED IN FRONT OF ME. TESTIFY AS TO 
WHAT PACING IS. DID NOT RADAR, DO NOT HAVE SAME DIRECTION RADAR. OFFICER 
KELLY RESPONDED AT TRAFFIC STOP. STANDARD PROCEDURE TO HAVE ANOTHER 
OFFICER ASSIST IN TRAFFIC STOP. AN OFFICER WILL DRIVE BY AND WILL HOLD UP 
FINGERS AND LETS OFFICE KNOW DOESN'T NEED ASSISTANCE. I MOTIONED FOR 
OFFICER KELLY TO ASSIST BECAUSE OF ODOR OF MARIJUANA. EXPLAIN WHAT RAW 
MARIJUANA MEANS. LEVEL OF NERVOUSNESS LEAD ME TO BELIEVE SOMETHING ELSE 
WAS GOING ON OTHER THAN A NORMAL TRAFFIC STOP. NOTICED GREEN ON TONGUE. 
TOLD OFFICER KELLY DIDN'T SEE ANYTHING THAT WOULD LEAD ME TO BELIEVE HE 
WAS UNDER INFLUENCE. CAME BACK TO CAR TO PERFORM FIELD SOBRIETY TESTS. AT 
TIME SAW MARIJUANA STICKING OUT OF POCKET. HE SAID HE HADN'T SMOKED IN 
FOUR MONTHS AND ASKED WHY HE HAD IT IN HIS POCKET. TOLD MR. SILVER THAT IF 
HE HAD ANY OTHER MARIJUANA ON HIM HE COULD BE CHARGED WITH A FELONY. 
ODOR GIVES US THE RIGHT TO SEARCH THE CAR. OFFICER KELLY TOLD MR. SILVER 
THAT WE WOULD TEAR HIS CAR APART. HE COULD NOT LEAVE DURING 
INVESTIGATION. NO ONE CAN LEAVE DURING A TRAFFIC STOP. PEOPLE LIE TO TRY TO 
GET OUT OF TROUBLE. 
249 KROEGER: OBJECTION. RELEVANCE. 
249 JUDGE: WILL ALLOW. OVERRULE. 
250 LENKER: SAYS THAT IT IS NOT HIS, IT IS HIS BUDDY'S. NEVER HAD ANYONE GO 
TO A WORSE CRIME. 
250 KROEGER: OBJECTION. RELEVANCE. 
250 JUDGE: WILL ALLOW IT. 
251 LENKER: DOES NOT HAVE TO BE MONEY TRANSFER TO BE CHARGED WITH 
DELIVERY. DRUG DEALERS USUALLY HAVE A MONETARY GAIN. MR. SILVER STATED HE 
WAS GOING TO JAIL NO MATTER WHAT. 
251 KROEGER: OBJECTION. RELEVANCE. 
252 JUDGE: WILL ALLOW IT. OVERRULED. 
252 LENKER: HE DID SAY THAT. BEFORE FOUND MARIJUANA IN CAR. READ NOTES 
AND LISTENED TO PORTION OF AUDIO TO PREPARE FOR HEARING. READ MIRANDA 
RIGHTS AT JAIL. 




253 LENKER: STATE'S EXHIBIT 1 SHOWS PACKAGING. SMALLER BAGS WERE 
SANDWHICH BAGS INSIDE A LARGE ZIP LOCK BAG. 
254 JUDGE: ARGUMENT. 
254 KROEGER: STATE SUBMITS IT. 
254 REDMON: ARGUMENT. FEEL CUSTODIAL ISSUES DURING INTERROGATION AND 
MIRANDA RIGHTS. 
255 KROEGER: OFFICER LENKER TESTIFIED THAT HAD SMOKED IT AND THERE WAS 
MORE MARIJUANA IN CAR. FEEL THAT CUSTODIAL INTERROGATION AND MIRANDA 
RIGHTS ARE NOT USED DURING TRAFIC STOPS. 
255 JUDGE: AM FINDING THAT STATE HAS MET ITS BURDEN TO BIND OVER TO 
DISTRICT COURT. YOU DID ADMIT THAT THERE WAS MARIJUANA IN CAR. ENTER 
ORDER TO APPEAR MARCH 12, 2012 AT 9:00AM. ANY QUESTIONS? GOOD LUCK TO YOU. 
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IN THE DIS.CT COURT OF THE FIFTH JUDICIA.STRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
233 WEST MAIN STREET 
JEROME, IDAHO 83338 DISTRICT COURT 
) FIFTHJU'J'. ·:-:.::,T STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
Jerome, I D 83338 
DOB: 
DL: 
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) Case. ~P~· ~~R~ie>H!:.00000259 
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Monday, March 12, 2012 09:00AM 
John K. Butler 
Courtroom #2 - District Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 
follows on this date: Wednesday, February 22, 2012. 
Defendant: Tennison Michael Silver 
Mailed_X_ Hand Delivered __ 
Private Counsel: Mailed_X_ 
Brooke Baldwin-Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed __ 
Hand Delivered __ 
Hand Delivered _BOX_ 
Dated: Wednesday. February 22. 2012 
MICHELLE EMERSON . 
Clerk Of The District Court 
By: Deputy ~!Jx? 
34 of 98
lsle
TH 'J" . , ,:
Ii:
. .
) ') r-" 
~!:"i·l' r- p? p(i!  'J U !. , .... U  ...... 







John L. Horgan .... -.~ '1\ 
Jerome County Prosecuting AttorneY. FIFTH J' 
Jerome County Judicial Annex 'JEROME ( 
233 West Main 
Jerome, Idaho 83338 
Telephone: (208) 644-2630 
Facsimile: (208) 644-2639 
ISB No. 3068 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * * * * 
STATE OF IDAHO, ) Case No.: CR 2012-259 
) 
Plaintiff, ) ORDER HOLDING DEFENDANT TO 
) ANSWER TO DISTRICT COURT 
vs. ) 
) 
TENNISON MICHAEL SILVER, ) 
) 
Defendant. ) ______________________________ ) 
The above named defendant, TENNISON MICHAEL SILVER, appeared before the 
Honorable Thomas H. Borresen, a Magistrate of the above Fifth Judicial District Court, on the 
22nd day of February, 2012. The Criminal Complaint was read to him by way of advising him of 
the nature of the charge against him. The defendant's name was verified as that shown above, 
and all future proceedings will be had against him as TENNISON MICHAEL SILVER. The 
defendant was advised of his right to and the nature of a Preliminary Hearing, and of his right to 
counsel. 
The Court examined the matter, and it appeared to me, the undersigned Magistrate, that 
there is probable cause to believe the offense charged in the Criminal Complaint herein, namely 
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO DELIVER, 
ORDER HOLDING DEFENDANT TO ANSWER TO DISTRICT COURT- 1 
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Idaho Code §37-2732(a), a felony, has been committed, and that said offense was committed by 
the defendant herein, in the County of Jerome, State ofldaho. 
IT IS THEREFORE ORDERED that said defendant, TENNISON MICHAEL SILVER, 
be held to answer to the same in District Court. 
Dated this __ 2::c.._=.6_ day of February, 2012. 
JUDGE 
CERTIFICATE OF SERVICE 
I hereby certify that on this_[£__ day of February, 2012, I served a true and correct copy 
of the within and foregoing Order Holding Defendant to Answer to District Court upon the 
following person(s) named below, to be delivered as indicated: 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
Post Office Box 226 
Twin Falls, Idaho 83303-0226 
D U.S. Mail 
C{ Interoffice Mail 
D Hand Delivery 
D Facsimile- (208) 644-2639 
c:1u.s. Mail 
D Interoffice Mail 
D Hand Delivery 
D Facsimile- (208) 733-1669 
Jerome '20U11tYDePuty Clerk 
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John L. Horgan . DISTRICT '~·'):}~T 
Jerome County Prosecutmg A~~ 1 L: ~,. · -., ... T 
Jerome County Judicial Annex!=' R n H r:-"' r ~ • . • ,) 1, /'\ 
23 3 West Main J ·- · · " · - · · ' 
Jerome, Idaho 83338 ZJF ~ EB 28 Prl I:? Ley 
Telephone: (208) 644-2630 · ·-
Facsimile: (208) 644-2639 ~le EmersQn 
ISBNo.3068 CL ~ \"" 
BY . .JJ': ___ _ 
DEPU;\;' ,~ _ :-
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * * * * 
STATE OF IDAHO, ) Case No.: CR 2012-259 
) 
Plaintiff, ) NOTICE OF FILING INFORMATION 
) AND NOTICE OF ARRAIGNMENT 
vs. ) 
) 
TENNISON MICHAEL SILVER, ) 
) 
Defendant. ) ______________________________ ) 
TO: TENNISON MICHAEL SILVER, the above-named defendant, and BROOKE B. 
REDMOND, attorney of record: 
NOTICE IS HEREBY GIVEN that an Information in the above entitled matter was filed 
against TENNISON MICHAEL SILVER, the above named defendant, on the 27th day of 
February, 2012, which charges said defendant with having committed the crime of 
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO DELIVER, 
Idaho Code §37-2732(a), a felony. 
NOTICE OF FILING INFORMATION AND NOTICE OF ARRAIGNMENT- 1 37 of 98
! ' :
I ~' ' '-. ,,,
r:- v '. i,t
' ,'  ' , , J 








YOU ARE FURTHER NOTIFIED that you are to appear in the District Court of the 
Fifth Judicial District, Jerome County Courthouse, Jerome, Idaho, for arraignment on the 12th 
day of March, 2012 at the hour of 9:00 a.m., or as soon thereafter as counsel may be heard. 
Dated this Z-7 day of February, 2012. 
£!te~. 
Paul R. Kroeger, ~ 
Jerome County Deputy Prosecutor 
CERTIFICATE OF SERVICE 
I hereby certify that on thisJJ.Yaay of February, 2012, I served a true and correct copy 
of the Information and the Notice of Filing Information and Notice of Arraignment upon the 
following person(s) named below, to be delivered as indicated: 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
Post Office Box 226 
Twin Falls, Idaho 83303-0226 
c 
0 U.S. Mail 
0 Interoffice Mail 
0 Hand Delivery 
IZ! Facsimile- (208) 733-1669 







John L. Horgan 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
Telephone: (208) 644-2630 
Facsimile: (208) 644-2639 
ISB No. 3068 
DISTRICT cnURT 
FIFTH JW; ~. 'lST 
"'l. J E p n u !=" r; ·, . 
, - 01,ichelle emason 
. 
BY -· ·~-.---
0 1- .. :\ 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * * * * 
STATE OF IDAHO, ) Case No.: CR 2012-259 
) 




TENNISON MICHAEL SILVER, ) 
) 
Defendant. ) ______________________________ ) 
JOHN L. HORGAN, Prosecuting Attorney in and for Jerome County, State of Idaho, 
who, in the name and by the authority of said State prosecutes in its behalf, in proper person, 
comes now into said District Court in the County of Jerome, State of Idaho, and gives the Court 
to understand and be informed that TENNISON MICHAEL SILVER is being charged by this 
Information of the crime of: 
POSSESSION OF A CONTROLLED SUBSTANCE WITH THE INTENT TO DELIVER 
Idaho Code 37-2732(a) 
Felony 
That the defendant, TENNISON MICHAEL SILVER, on or about the 1st day of 
December, 2011, in the County of Jerome, State of Idaho, did unlawfully possess a controlled 







substance, to-wit: Marijuana, a Schedule I controlled substance, with the intent to deliver the 
aforementioned controlled substance. 
All of which is contrary to the form, force and effect of the statute in such case made and 
provided and against the peace and dignity of the State ofldaho. 
Dated this '2--7 day of February, 2012. 
~~4 
Jerome County Deputy Prosecutor 







DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF JEROME 
Criminal Minute Entry 
STATE OF IDAHO VS. Tennison Michael Silver 
CR2012-259 
DATE: 3-12-12 
HONORABLE JOHN K BUTLER, DISTRICT JUDGE PRESIDING 
CANDACE CHILDERS, COURT REPORTER 
TRACIBRANDEBOURG,MINUTECLERK 
DISTRICT COURTROOM #2 
MATTER BEFORE THE COURT: Arraignment 
9:54a.m. 
This being the time and place set for an arraignment, court convenes. 
Mr. John Horgan, Jerome County Prosecutor, appearing on behalf of the State. 
Ms. Lisa Austin for Brooke Redmond, appearing on behalf of the defendant who is 
also present personally. (OR) 
9:54a.m. 
Court advises Defendant of charges and maximum penalties. 
9:55a.m. 
Defendant and Counsel have received a copy of the Information filed by the State 
and have reviewed the charges contained therein. A formal reading of the 
information is waived by the defendant at this time. 
9:56a.m. 
Court advises Defendant of rights. 
9:56a.m. 
The Defendant enters a plea of not guilty to all charges. 
9:56a.m. 
The Court schedules the followin&: 
Jury Trial-: 6-13-12@ 9:00a.m. 
Pre trial conference - : 6-4-12 @ 9:00 a.m. 
Additional status conference scheduled for: 4-30-12@ 9:00a.m. 
Consolidate with 2011 case. 
9:57a.m. 
Court in recess. 
EndMinu~ 
Attest:. __ ~-+---=---
Traci Brande bourg. DeputY Clerk 
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IN THE DIS-.:;T COURT OF THE FIFTH JUDICIALIIIIIil.STRICT OF THE 
STAT~ IDAHO, IN AND FOR THE COUNr-.= JEROME 
STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
536 S. 100 E 




233 WEST MAIN STREET 
JEROME, IDAHO 83338 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
Monday, Apri130, 2012 09:00AM Status 





Courtroom #2 - District Courtroom 
Monday, June 04, 2012 09:00AM 
John K. Butler 
Courtroom #2 - District Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 
follows on this date: Wednesday, March 14, 2012. 
Defendant: Tennison Lhael Silver 
Mailed Hand Delivered __ 
Private Counsel: Mailed / 
Brooke Baldwin-Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed __ 
Hand Delivered __ 
Hand Delivered / 
Dated: Wednesday, March 14, 2012 
MICHELLE EMERSON 
Cler: Tti District Court 
By: 
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IN THE DIS.T COURT OF THE FIFTH JUDICIA~STRICT OF THE 
STAT IDAHO, IN AND FOR THE COUN~F JEROME 
STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
 
Jerome, ID 83338 
233 WEST MAIN STREET 
JEROME, IDAHO 83338 
D I S T R i C -· ': :: : ' ;:; T ) 
FIFTH JC -";T ) 
':1 ) 
) 
-wtt m 1'1. PP\ 11 6~ ) 
) 
-~--7"''-· ~,irhdle emerso4 Case No: CR-2012-0000259 
DOB: 








NOTICE OF TRIAL 




Wednesday, June 13, 2012 09:00AM 
John K. Butler 
Courtroom #2 - District Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Trial entered by the Court 
and on file in this office. I further certify that copies of this Notice of Trial were served as follows on this 




Tennison Miehael Silver 
Mailed_.~"'_ 
Mailed / 
Hand Delivered __ 
Hand Delivered __ 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed __ Hand Delivered / --
Dated: Wednesday, March 14. 2012 
MICHE E EMERSON 
Clerk f 
By: 
Traci randebourg, Deputy Clerk 
Alternate Judges: Notice is hereby given that the presiding judge assigned to this case intends to utilize the 
provisions of I.C.R. 25(a)(6). Notice is also given that if there are multiple defendants, any disqualification pursuant 
to I.C.R. 25(a)(1) is subject to a prior determination under I.C.R. 25(a)(3). The panel of alternate judges consists of the 
following judges who have otherwise not been disqualified in this action: Judges Bevan, Brody, Butler, Crabtree, 
Elgee, Higer, Hurlbutt, Meehl, St. Clair, Stoker, Wildman and Wood. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL JM;mtirffim'DJE 
STATE OF IDAHO, IN AND FOR THE CO~~=-­
DEP~;;·,· :: . - :: 






TENNISON MICHAEL SILVER 
Defendant. 




) _________________________ ) 
NOTICE OF (1) JURY TRIAL; (2) PRE-TRIAL CONFERENCE; (3) STATUS 
CONFERENCE; AND (4) SCHEDULING ORDER 
PLEASE TAKE NOTICE that the above-entitled case is hereby set for a JURY TRIAL 
to commence on the J1. day of 1>. 'h.JM..-
"' 
, 20/2at 9:00a.m., for -J- days. The trial shall 
be conducted at the Jerome County Judicial Annex in Jerome, Idaho from 9:00a.m. to 3:00 
p.m. with two twenty (20) minute breaks. 
IT IS HEREBY ORDERED: 
1. Discovery shall be expeditiously conducted by the parties in accordance with the 
provisions of Idaho Criminal Rule (I.C.R.) 16. The court anticipates and expects that the parties 
will timely disclose any and all actual or potential witnesses and/or exhibits at the earliest 
opportunity in response to any Rule 16 discovery request. 
2. All pretrial motions listed in I.C.R. 12 must be filed and heard in accordance with 
the provisions and time requirements of I.C.R. 12. The preparation of any Preliminary Hearing 














Transcript (Transcript) shall not be the reason for the failure to comply with the I.C.R.12 
deadlines absent a factual or legal showing as to why the Transcript is necessary for the court's 
consideration of the defendant's I.C.R. 12 motion. Any such motion filed shall set forth the 
issues to be decided by the court and there shall be filed with the motion a memorandum/brief in 
support setting forth the legal basis/authority . 
• ~. ~· The court hereby sets a STATUS CONFERENCE for the ~day of 
~' 20JJ·at 9:00a.m. Prior to the Status Conference the parties shall have confirmed with 
their respective witnesses the Jury Trial date and their availability for trial. In the event that a 
witness is unavailable for trial counsel shall advise the court as to the reason for the 
unavailability and how the witness's testimony is material for the trial. If a witness, is 
determined by a party to be unavailable for the scheduled trial date, [i.e. a lab technician, etc.] 
the parties shall be prepared to conduct a deposition of such witness in accordance with I.C.R. 15 
in order to preserve the testimony of such witness for trial absent a showing of good cause as to 
why the personal attendance of the witness is necessary to preserve the substantial rights of the 
parties. The parties shall also be prepared to discuss the status of plea negotiations and any 
outstanding discovery or evidentiary issues. 
1 
L 4. P~su~t to I.C.R. 18,, a formal PRETRIAL CONFERENCE, shall be held on 
the ..:r.... day of ,rv'VVL.. '20li-at 9:00a.m. 
a. The parties shall submit all proposed jury instructions, which include the 
elements, affirmative defenses, lesser included offenses and special verdict, 
together with the Exhibit List and Witness List, except exhibits or witnesses 
solely offered for the purpose of impeachment. Counsel shall retain the original of 
their respective exhibits. Any jury instruction submitted that is not a standard 
Idaho Criminal Jury Instruction (ICJI) shall be submitted with supporting legal 
authority. 
b. If either party intends to introduce evidence covered by Idaho Rules of 
Evidence (I.R.E.) 404, 405, 406, 410, 412, 608, or 609, that party must disclose 
such evidence and file a Notice of Intent to offer such evidence at the earliest 
opportunity but not later than 14 days prior to the pretrial conference. 
c. The parties at the time of the pretrial conference shall exchange with each 
other their exhibit and witness lists, except those exhibits and witnesses offered 
solely for the purpose of impeachment. The plaintiff shall pre-mark its exhibits 
beginning with Exhibit #101 and the defendant shall pre-mark his/her exhibits 
with Exhibit #20 1. Each party shall provide to the court copies of the pre-marked 
exhibits at the time of the pre-trial conference. 
d. Prior to the pretrial conference the parties shall meet and confer to discuss 
the admissibility of exhibits proposed to be offered by the parties and each party 
shall stipulate to those exhibits that may be admitted without objection and any 
such exhibits so stipulated to shall be marked as admitted by the clerk of the court 
at the time of the pretrial conference. 
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e. No witness shall be permitted to testify at trial other than those disclosed 
at the pretrial conference except as to those who are determined to be 
impeachment witnesses. 
f. No exhibits will be admitted into evidence at trial other that those 
disclosed, listed, and marked in accordance with this Order, except when offered 
for impeachment purposes. 
g. Notices to prospective jurors will be mailed seven (7) days prior to the 
commencement of the trial. Any change of plea or dismissal entered after 
notification to the prospective jurors may result in either or both parties and/or 
their respective counsel being assessed the cost of postage, copies, and other court 
administrative expenses in sending the juror notices. 
h. This Order shall control the subsequent course of action unless modified 
for good cause shown to prevent manifest injustice. 
i. The Court may impose appropriate sanctions for any violation of this 
Order. 
j. The Court will not grant continuances unless extraordinary circumstances 
exist and all parties waive their right to speedy trial. 
IT IS SO ORDERED. 
DATED this \ ·2- day of \ '\ \ C:tVlJZ , 2012 
,-:\')iC' it,· -"\. ~~:u . '. I'~ t,,k/:; 
... ~Qc':~· ~- '·1~~< 
).:~ '~:~ . 
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CERTIFICATE OF MAILING/DELIVERY · 
I, undersigned, hereby certify that on the ~~day or.J/4/t!A , 2012, a true and 
correct copy of the foregoing NOTICE OF (1) JURY AL; (2) PRE-TRIAL CONFERENCE; 
(3) STATUS CONFERENCE; AND (4) SCHEDULING ORDER was mailed, postage paid, 
and/or hand-delivered to the following persons: 
County Prosecutor 
Defense Attorney 




J / Y .J/m
l
 
Brooke B. Redmond [ISB No. 7274] 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box 226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
E-mail: BRedmond@WrightBrothersLaw.com 
Attorneys for Defendant 
lbl2 rdR 1 ~ PP\ 12 3~ 
~~:Uchelle €merson 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * *MAGISTRATE DIVISION* * * 
STATE OF IDAHO, 
Plaintiff, 
vs. 










) _________________________ ) 
Case No. CR-2012-259 
Case No. CR-2011-7015 
ORDER TO CONSOLIDATE CASES 
A request for a consolidation having been made on February 27, 2012 and the 
Court considering the request for consolidation and the files, records and pleadings in 
both of the above-entitled cases; 
IT IS HEREBY ORDERED AS FOLLOWS: 
1 . That the above-entitled cases are consolidated into one case in order to 
avoid unnecessary costs or delay and based upon the fact that both cases involve the 
same parties and both cases involved the same or similar claims related to the same 
incident. 








2. All further pleadings, documents and papers shall be filed in Jerome 
County Case No. CR-2012-259~ 
DATED this f2--day of , 2012. 




CLERK'S CERTIFICATE OF SERVICE 
The mn igned, a Deputy Clerk of the Court of Jerome County, hereby certifies 
that on the day o~ 2012, she caused a true and correct copy of the 
foregoing 0 ER to be~ .S. mail, postage prepaid to the following: 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls, ID 83303 
Brian J. Williams 
Williams, Meservy & Lothspeich, LLP 
P.O. Box 168 
Jerome, Idaho 83338 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
JEROME COUNTY CLERK 





Brooke B. Redmond [ISB No. 7274] 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box 226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
e 
DISTRICT COURT 
FIFTH JUDICIAL DIST 
County of Jeroms, State af Idaho 
E-mail: BRedmond@WrightBrothersLaw.com 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF JEROME 
* * *MAGISTRATE DIVISION* * * 
STATE OF IDAHO, 












MOTION FOR PREPARATION OF 
PRELIMINARY HEARING 
TRANSCIPT 
TENNISON MICHAEL SILVER, 
Defendant. __________________________) 
COMES NOW Tennison Michael Silver, by and through his attorney Brooke B. 
Redmond of the Wright Brothers Law Office, PLLC, and hereby moves this court 
pursuant to I.C.R. 5.2 for the preparation of the transcript of the preliminary hearing 
conducted in this matter on February 22, 2012. An appropriate Order has been 
submitted with this Motion. 
DATED this JlRday of March, 2012. 
WRIGHT BROTHERS LAW OFFICE, PLLC 
By:D~ 
Brooke B. Redmond 
Attorneys for Defendant 







CERTIFICATE OF SERVICE 
Brooke B. Redmond, a resident attorney of the State of Idaho, hereby certifies 
that on the L (() day of March, 2012, she served a true and correct copy of the within 
and foregoing document upon the following: 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
[ ] U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ )C] Facsimile 
Brooke B. Redmond 





Brooke B. Redmond [ISB No. 7274] 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box 226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
E-mail: BRedmond@WrightBrothersLaw.com 
Attorneys for Defendant 
r'~ · , :", · 
i ~ ; l 
~) :::. 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF JEROME 
***MAGISTRATE DIVISION*** 
STATE OF IDAHO, 












ORDER FOR PREPARATION OF 
PRELIMINARY HEARING 
TRANSCIPT 
TENNISON MICHAEL SILVER, 
Defendant. ________________________ ) 
Having received a Motion for Preparation of Preliminary Hearing Transcript in the 
above-captioned matter, pursuant to I.C.R. 5.2 and good cause appearing, the Court 
hereby ORDERS the preparation of the transcript of the pr~liminary hearing in this 
~- ( h r ~ '-4._ " ~ n .D-t-~~ ~ o:.:f-
matter. '.1.;--s ?. r€-~c-v( t-v~ e;'V 1 Uvz- f) cu1_ T;.."'' 
·-L_ ~ ~ +e~D.V--ts Of p-e~ ' 'J '\ 1$ 
DATED this ~day of March, 2012. _.---
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CERTIFICATE OF SERVICE 
The u!fPwsigned, a deputy clerk for the County of Jerome, Idaho, hereby certifies 
that on the~ day of March, 2012, she served a true and correct copy of the within 
and foregoing document upon the following: 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls, ID 83303 
[~U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
[~U.S. Mail, postage prepaid 
[ ] Hand-Delivered 
[ ] Overnight Mail 
[ ] Facsimile 
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Brooke B. Redmond [ISB No. 7274] 
Lisa M. Schoettger [ISB No. 8698] 
WRIGHT BROTHERS LAW OFFICE, PLLC 
1166 Eastland Drive North, Suite A 
P.O. Box226 
Twin Falls, ID 83303 
Telephone No. (208) 733-3107 
Facsimile No. (208) 733-1669 
E-mail: BRedmond@WrightBrothersLaw.com 
Attorneys for Defendant 
e I •I l; 
r ·· .. L: -. 
\.I,,:. • 
''!.··, 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF' THE STATE OF 
IDAHO, IN AND FOR THE COUNlY OF JEROME 
"'*"'MAGISTRATE DIVISION* "'* 











TENNISON MICHAEL SILVER, 
Defendant. 
Case No. CR-2012-259 
DEFENDANT'S MOTION TO 
SUPPRESS I MOTION IN LIMINE 
COMES NOW Tennison Michael Silver, by and through his attorney Brooke B. 
Redmond of the Wright Brothers Law Office, PLLC, and hereby moves this Court to 
grant the Defendant's Motion to Suppress I Motion in Um/ne pursuant to I.C.R. 12(b) 
suppressing statements made by the Defendant, Tennison M. Sliver ("Tennison"), 
during the traffic stop in the above-entitled case~ 
1. The Police Failed to Mirandi:le the Defendant before Custodial Interrogation 
A person must be uinformed of his or her Fifth Amendment privilege against self-
incrimination prior to custodial interrogation; otherwise, incriminating statements are 
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e e 
inadmissible." State v. Hansen, 1381daho 791,795 (Idaho 2003), citing, State v. Doe, 
1371daho 519, 523, 50 P.3d 1014, 1018 (2002). A defendant may seek excfuslon of 
any statements made when the police fail to adequately advise the defendant of her 
Miranda rights. See State v. Meyers, 1181daho 608,609 (Idaho Ct. App. 1990). 
'Whether a person is in custody for Miranda purposes is a mixed question of law and 
fact." State v. Frank, 133 Idaho 364, 369 (Idaho Ct. App. 1999); Thompson v. Keohane, 
516 U.S. 99, 116 S. Ct. 457 (1995). 
Tennison was in custody at the time the incriminating statements were made in 
response police interrogation because he was alone on the side of the road at night 
during the traffic stop, not free to leave, and questioned in a coercive manner without 
being advised of his Miranda rights first. Therefore, the statements that Tennison made 
during custodial interrogation should be suppressed. 
A. Tennison wu interrogated during the trafllt: atop because officers elicited 
incriminating .statements from Tennison through their questions and 
statements. 
The questions and statements made by police officers are considered 
interrogation when the officers knew or should have known that the questions and 
statements would likely elicit Incriminating statements. See State v. Frank, 133 Idaho 
364 (Idaho Ct. App. 1999). 
In this case, Office Lenker ("Lenker") asked Tennison questions relating to the 
smell of marijuana and after marijuana was found Lenker continued to ask him 
questions about what he intended to do with the marijuana. Lenker and Officer Kelly 
("Kelly" together with Lenker, "the Officers") asked him if he had any additional 
contraband, stating that ff Tennison did not tell the Officers and was taken to jail that he 
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would be charged with a felony. After the Officers found out that Tennison's uncle is a 
police officer, they used that Information to further elicit incriminating responses by 
asking him what his uncle would think If Tennison were lying to ponce. The Officers did 
not read Tennison his Miranda rights at any point in time during the traffic stop. It was 
only when Tennison was at the police station were his Miranda rights read to him. In 
response to the questions and statements from the Officers, Tennison made 
incriminating statements during the traffic stop before being taken to the police station. 
B. Tennison was in custody when police officers elicited incriminating 
statements which r.quired that Miranda rights be given. 
Not only did Tennison make incriminating statements when he was Interrogated 
by the police during the traffic stop, but Tennison was also In custody at the time the 
statements were made: and therefore, the incriminating statements should be 
suppressed. MA person need not be under arrest to be 'in custody' for Miranda 
purposes." /d. (citing Berkemerv. McCarty, 468 U.S. 420,441, 82 L. Ed. 2d 317, 104 S. 
Ct. 3138 (rejecting a bright line rule which would require Miranda warnings only when a 
defendant was formally placed under arrest because it would .. enable the police to 
circumvent the constraints on custodial interrogations"). "Short of an actual arrest, 'the 
safeguards prescribed by Miranda become applicable as soon as a suspect's freedom 
of action is curtailed to a 'degree associated with formal arrest."' Berlcemer, 468 U.S. at 
440, quoting California v. Beheler, 463 U.S. 1121, 77 L. Ed. 2d 1275, 103 S. Ct. 3517 
(1983). 11The 'custody' test is an objective one; it is not based upon the subjective 
impressions in the minds of either the defendant or the law enforcement officer." State 
v. Massee, 1321daho 163, 165, 968 P.2d 258, 260 (Ct. App. 1998). ''The only relevant 
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Inquiry Is how a reasonable man in the suspect's position would have understood the 
situation." ld., quoting Berkemer, 468 U.S. at 442. 
Some of the factors a court may consider in finding a person was in custody for 
the purposes of interrogation are: location of interrogation, conduct of the officers, 
nature and manner of the questioning, time of interrogation, and other persons present. 
State v. Medrano, 1231daho 114 (Idaho Ct. App. 1992). Detaining a person during an 
"ordinalf or "routine• traffic stop does not ordinarily rise to the level of custody for the 
purposes of custodial interrogation which requires Miranda rights to be given; however, 
those traffic stops must be brief in duration and take place in a non--coercive 
environment. Meyers, 118ldaho at 609. A detention may begin as non-custodial for 
the purposes of Miranda, but may become a detention requiring Miranda if the person 
detained is "In custody" for practical purposes. State v. Munoz, 1491daho 121, 129 
(Idaho 2010). 
In this case, Tennison was not in handcuffs at the time the Incriminating 
statements were made; however, his freedom was curtailed to a degree associated with 
formal arrest and a reasonable man in Tennison's position would have understood that 
he was under arrest Tennison was required to exit his vehicle In order to perform field 
sobriety tests ("FSTs"). Upon exiting the vehicle the Officers found marijuana in his coat 
pocket. After the Officers found the marijuana, Tennison began expressing concern to 
the Officers about going to jail. The Officers responded to his concern in an ambiguous 
manner throughout the interrogation. Tennison did not feel free to leave and believed 
he was going to jail. The Officers admitted during the preliminary hearing in this case 
that Tennison was not free to leave and a reasonable person would not have felt free to 
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leave during the time of their interrogation. Even In the ten (1 0) minutes of audio after 
Tennison was put In handcuffs, neither of the Officers advised Tennison of his Miranda 
rights, further supporting a finding that Tennison was in custody before placed in 
handcuffs and taken to the police station. In fact after putting Tennison in handcuffs, 
Lenker continued asking him questions. 
Additionally, the factors set out in Medrano demonstrate Tennison was in custody 
during the Officers' interrogation due to the location of the interrogation, nature and 
matter of questioning, time of interrogation, conduct of the Officers, and lack of others 
present. 
Tennison was stopped on the side of the road and questioned at almost 
midnight. Two police officers were present and the young defendant was alone during 
the entire traffic stop. During the stop the Offlcers threatened to take him to jail and If 
he didn't provide additional information he would be charged with a felony. Tennison 
expressed concern about going to jail several times during the stop, stating at one point 
that he would "be taken to jail no matter what." The officers responded to Tennison's 
concerns of being taken to jail in an ambiguous manner. Tennison revealed to the 
officers that his uncle was on the police department. The officers used that information 
to further coerce Tennison into making more incriminating statements asking him what 
Is uncle would think If he found out that Tennison was lying to the cops. 
Based on the foregoing, the incriminating statements made by Tennison should 
be suppressed because he was interrogated without being advised of his Miranda rights 
while in custody at the time the statements were made. 
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DATED this~ day of April, 2012. 
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e 
WRIGHT BROTHERS LAW OFFICE, PLLC 
By: iw.~~ 
Brooke B. Redmond 
Attorneys for Defendant 
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CERTIFICATE OF SERVICE 
Brooke B. Redmond, a resident attomey of the State of Idaho, hereby certifies 
that on the~ day of April, 2012, she served a true and correct copy of the within 
and foregoing Clocument upon the following: 
John L. Horgan 
Jerome County Prosecuting Office 
233 W. Main Street 
Jerome, Idaho 83338 
[ ] U.S. Mall, postage prepaid 
[ ] Hand~Delivered 
[ ] Overnight Mail 
[ 1(.] Facsimile 
Brooke B. Redmond 





IN THE DIS.CT COURT OF THE FIFTH JUDICIA~ISTRICT OF THE 
STAT~F IDAHO, IN AND FOR THE COUNlWF JEROME 
233 WEST MAIN STREET 
JEROME, IDAHO 83338 
STATE OF IDAHO, 
Plaintiff. 
vs. 
Tennison Michael Silver 
536 S. 100 E 
Jerome, ID 83338 
DOB: 
DL: 
' ' ' .... 
NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
Motion to Suppress/Motion in Limine 
Judge: 
Courtroom: 
Monday, April 30, 2012 09:00AM 
John K. Butler 
Courtroom #2 - District Courtroom 
I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the 
Court and on file in this office. I further certify that copies of this Notice of Hearing were served as 
follows on this date: Wednesday, April 11, 2012. 
Defendant: Tennison L.M· hael Silver 
Mailed Hand Delivered __ 
Private Counsel: Mailed I 
Brooke Baldwin-Redmond 
Wright Brothers Law Office, PLLC 
P.O. Box 226 
Twin Falls ID 83303 
Prosecutor: John L Horgan 
Mailed __ 
Hand Delivered __ 
I 
Hand Delivered --
Dated: Wednesday, April11. 2012 
MICHELLE EMERSON 
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JOHN L. HORGAN 
Jerome County Prosecuting Attorney 
Jerome County Judicial Annex 
233 West Main 
Jerome, Idaho 83338 
TEL: (208) 644-2630 
FAX: (208) 644-2639 
ISB No. 3068 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 
STATE OF IDAHO, 
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vs. 









___________ D_e~_e_nd_an _ t ______________ ~~ 
Case No.: CR 2012-259 
STATE'S OPPOSITION TO 
DEFENDANT'S MOTION TO 
SUPPRESS/MOTION IN LIMINE 
COMES NOW the State of Idaho, by and through Paul R. Kroeger, Deputy Jerome 
County Prosecuting Attorney, and submits its opposition to Defendant's Motion to 
Suppress/Motion in Limine. 
STATEMENT OF THE FACTS 
The State submits the facts of this case are as follows: 
Officer Lenker of the Jerome Police Department stopped the vehicle the Defendant was 
driving in the 200 block of East Main in the City of Jerome shortly before midnight on 
December I, 2011. Officer Lenker made the stop because the defendant failed to stop at a stop 
sign and was speeding. At his initial contact with the Defendant, while the Defendant was still in 
his vehicle, Officer Lenker detected the distinct odor of marijuana coming from the vehicle. 
Although Officer Lenker's patrol vehicle did not have audio-video capability, Officer Lenker 
recorded his converstaion with the Defendant with an audio recorder. 
The initial conversation between Officer Lenker and the Defendant was regarding the 
reason for the stop and the Defendant explaining he was driving his sister's car so it might take a 
while to find the registration and insurance. At approximately two and a half minutes into the 
detention, Officer Lenker asked the Defendant why he was shaking so bad. The Defendant's 









response included an admission that he might be suspended. At about three and a half minutes 
into the detention Officer Lenker asked why there was an odor of marijuana coming from the 
vehicle. The Defendant's response was the he has a buddy who smokes it. When asked when 
was the last time he (the Defendant) smoke it, the Defendant replied it was four months ago. At 
about three minutes, fifty seconds, into the detention, Officer Lenker asked the Defendant to 
stick out his tongue; the Defendant complied with that request and Officer Lenker returned to his 
patrol vehicle. 
At about five minutes, 45 seconds, into the detention, Officer Lenker returned to the 
Defendant's vehicle and asks the Defendant to get out and come back with him. Officer Lenker 
then starts instructing the Defendant about how to stand for field sobriety testing. At that point, 
at about six minutes, ten seconds, into the detention, a bag of marijuana is observed by Officer 
Kelly partially sticking out of the Defendant's coat pocket. Officer Lenker very shortly asked 
the Defendant again when he last smoked and the Defendant admitted that it had been about 
thirty minutes previously. After a question and answer about how much had been smoked, 
Officer Lenker asked if the Defendant had a pipe or anything else on him and Officer Kelly 
asked what the Defendant had used to smoke with. The Defendant responded that those items 
were at his buddy's house. Officer Lenker then explained that, if Defendant ended up being 
taken to jail and he had anything else on him, he could be charged with introducing contraband 
into a secure facility. Officer Kelly explained that charge would be a felony. After a couple of 
more questions, at about seven minutes, ten seconds into the detention, the Defendant admitted 
there was quite a bit more marijuana in the car. When asked how much, the Defendant 
responded that there was an ounce. Officer Lenker then asked whether the Defendant was 
dealing or using and the Defendant admitted he was dropping it off to his buddy. 
At about seven minutes, 45 seconds, into the detention, Officer Lenker indicated his 
intention to finish the field sobriety tests before he decided whether to take the Defendant to jail. 
After completing one test, at about eight minutes, 45 seconds, into the detention, the Defendant 
asked for confirmation that he was going to jail no matter what. Officer Lenker responded that 
he had to decide whether the Defendant was under the influence of marijuana, but acknowledged 
that he was leaning toward that decision because of the Defendant's admission that he had been 
delivering the marijuana to someone. At 13 minutes, 20 seconds into the detention, after 
completion of two more field sobriety tests, the Defendant was arrested and handcuffed. 




Whether the Defendant was in custody for purposes of Miranda while being asked 
questions about whether he had more marijuana or other contraband, after the discovery of the 
marijuana in his pocket during the detention for administration of field sobriety testing. 
ARGUMENT 
Officers are allowed to detain and question occupants of a vehicle, beyond the purpose of 
the stop, if there is reasonable articulable suspicion that the occupant is, has been, or is about to 
be engaged in criminal activity. State v. Ferreira, 133 Idaho 474, 483, 988 P.2d 700, 709 (Ct. 
App. 1999); Brumfield, 136 Idaho 913,42 P.3d 706. 
Once Officer Lenker made contact with the Defendant and smelled the distinct odor of 
marijuana and observed the Defendant's actions, he had reasonable suspicion of criminal activity 
beyond the reason for the stop and could investigate to confirm or dispel that suspicion. During 
the course of his investigation to determine whether the Defendant was driving under the 
influence, Officer Kelly found a bag of marijuana partially sticking out of the Defendant's coat 
pocket. After a few questions, the Defendant admitted to more marijuana being in the car and 
that he was delivering it to a buddy. The detention up to that point was short, about seven and a 
half minutes from Officer Lenker's initial contact with the Defendant. 
In State v. James, 148 Idaho 574,225 P.3d 1169 (Idaho 2010), the defendant was a 
passenger in a car stopped for suspicion ofDUI by a deputy in the early morning hours on 
Interstate 84 in Elmore County. The deputy obtained consent to search the vehicle and had the 
three occupants get out of the vehicle. Another deputy arrived. The searching deputy found a 
glass pipe and a baggie of methamphetamine inside a hair 'scrunchy.' The deputy, without 
advising any of the occupants of their rights pursuant to Miranda, questioned the occupants 
regarding ownership of the methamphetamine and pipe. After no one admitted ownership, the 
deputy frisked the occupants, but discovered no drugs or weapons. The deputy then asked again 
to whom the contraband belonged, but received no response. The deputy then state that if no one 
admitted ownership, he was going to arrest them all. At that point, James admitted possession 
and was arrested. Suppression of James admission was denied by the District Court. Although 
the Idaho Court of Appeals reversed the District Court, the Idaho Supreme Court affirmed the 
District Court. 






The Supreme Court looked at the issue "whether James was subjected to custodial 
interrogation such that Miranda warnings were required." !d. at 576. The Court noted that the 
whether a person was "in custody" was determined by "whether there is a formal arrest or 
restraint on freedom of movement of the degree associated with formal arrest." ld at 576, 577; 
citing California v. Beheler, 463 U.S. 1121, 1125 (1983). The Court noted that all 
"circumstances surrounding the interrogation" must be examined. !d. at 577; citing Stansbury v. 
California, 511 U.S. 318, 322 (1994). "The test is an objective one and 'the only relevant 
inquiry is how a reasonable man in the suspect's position would have understood his situation'." 
!d.; citing Berkemer v. McCarty, 468 U.S. 420,442 (1984). 
The Court noted the variety of factors considered by the Court in Berkemer, "the short 
duration of the stop, the modest number of questions, and the visibility of the stop." !d. at 577, 
578; Berkermer at 441-42. While neither the duration of the stop nor the extent of the 
questioning was specifically determined by the District Court in James, the Supreme Court 
observed that James had not been handcuffed and the stop was on Interstate 84. The Court found 
that James had "failed to demonstrate that his freedom of movement was restrained to the degree 
associated with formal arrest." !d. at 578. The Court further held ''that the threat oflawful arrest 
alone does not transform non-custodial questioning into the functional equivalent of arrest, 
requiring Miranda warnings." !d. 
The case at bar is strikingly similar to James. The Defendant was stopped on East Main 
in the City of Jerome and immediately suspected of driving under the influence. Very shortly 
thereafter, a baggie of marijuana was discovered hanging partially out of his pocket. Less than 
two minutes thereafter, the Defendant admitted there was more marijuana in the car which he 
was delivering to a buddy. While the possibility that the Defendant might go to jail was raised 
before the Defendant's admissions, there was no explicit threat that such would happen. The 
Defendant was not in custody when he made his admissions that he had been delivering the 
marijuana in the car. 
DATED this :;o day of April, 2012. h--t K ~ 
Paul R. Kroeger 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 3?? day of April, 2012, I served a true and correct copy 
of this STATE'S OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS/MOTION IN 
LIMINE upon the following person(s) in the manner indicated: 
Brooke B. Redmond 
Wright Brothers Law Office, PLLC 
Post Office Box 226 
Twin Falls, Idaho 83303-0226 
D U.S.Mail 
D Interoffice Mail 
~ Hand Delivery 
0 Facsimile- (208) 733-1669 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, 
IN AND FOR THE COUNTY OF JEROME 
Criminal Minute Entry 
State of Idaho vs Tennison Michael Silver 
f~IMrtR 2011-7015 
.. DATE: 4-30·12 
Honorable John K Butler, District Judge presiding 
Candace Childers, Court Reporter 
Traci Brandebourg/Shelly Creek, Minute Clerk 
Courtroom: District Court #2 
MATTER BEFORE THE COURT: Motion to Suppress/Motion in Limine/Status 
9:01a.m. 
This being the time and place set for a motions and status, court convenes. 
Mr. John Horgan, Jerome County Prosecutor, appearing on behalf of the State. 
Ms. Brooke Baldwin-Redmond, appearing on behalf of the defendant who is also 
present personally (On Bond) 
9:02a.m. 
Court inquires of Counsel. 
9:02a.m. 
Ms. Redmond addresses the Court Prepared to proceed today but would be able to 
take up this afternoon. 
9:02a.m. 
Court will continue matters until1:30 p.m. this afternoon. 
1:30 Court calls matter. Defense motion to suppress. Have reviewed Brief. 
Understand only issue we are discussing is Miranda? 
1:31 Miss Redmond: Yes 
1:31 Miss Redmond calls first witness Jon Lenker, duly sworn 
1:31 Officer Lenker: I went through audio of stop and looked at my report. Mr. 
Silver rolled through the stop sign. Did not immediately pull him over. Looking for 
driving pattern. I paced him in the patrol vehicle. I was going 35 mph. It was just 
before midnight I called in Officer Kelly for back up officer because I smelled 
marijuana. Both were marked policeman. Back flashers were going. Took his D.L. It 
was not returned to him. 










1:34 State: Object to leading question 
1:35 Court: overruled 
1:35 Officer Lenker: Informed him of the stop and informed him of the odor of 
smelling marijuana. He stated he was at his friend's house and his friend smoked 
marijuana. He indicated that he last smoked 4 months ago. He was nervous, shaking. 
1:36 State: Objection 
1:37 Court: Overruled 
1:37 Officer Lenker: Had him step out of vehicle to do field testing. Officer Kelly 
observed Marijuana out of his pocket in a plastic baggy. It was removed from his 
possession and placed on my patrol car. He made a statement that there was an 
ounce of marijuana in vehicle. We located it. Vehicle was subject to search at that 
time. Found he was under influence of marijuana. I asked him if he was dealing or 
just using. He said he was taking it to a friend. He was not read his Miranda rights. 
1:42 Cross examination by State 
1:42 Officer Lenker: Stop was reported. Digital voice recorder in breast pocket. 
1:42 State: Marks Exhibit A 
1:42 Officer Lenker: Exhibit A is a disc that I burned recording to off of the 
computer. 
1:42 State: Request admission of Exhibit A. 
1:43 Court: Exhibit A Will be admitted. No objection 
1:46 State plays audio in the courtroom 
2:01 Officer Lenker: Smelled odor of marijuana in vehicle. Going beyond routine 
traffic stop. I ran stop watch during stop. Approx. 17 minutes. Mr. Silver did not 
pass FST. Mr. Silver brought up issue of his uncle. He said he was delivering it to a 
friend. He was vague about where he was taking it. 
2:07 Re-Direct by Miss Redmond 
2:07 Officer Lenker: As a matter of routine -if you suspect that if there is drugs it 
becomes a safety issue. Officer Kelly drove by and I gave him a sign to stop and 
assist with the stop. 
2:10 Witness excused 
District Court Minute Entry 2 
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2:10 State calls Officer Jason Kelly, duly sworn 
2:11 Officer Kelly: Work for Jerome City Police Dept Am familiar with Tennison 
Silver. Was present when he was arrested on night of Dec. 1st. Officer Lenker was 
sitting in patrol vehicle on Main St. First time I approached Mr. Silver's vehicle I 
approached on the passenger side of vehicle. As Mr. Silver exited the vehicle I could 
smell marijuana smell coming out of the vehicle. I was looking at deft. for bulges for 
a weapon and things like that. Located a green baggy with leafy substance. Mr. 
Silver said there was one ounce of marijuana in the vehicle. I retrieved it. 
2:15 Cross examination by Miss Redmond 
2:215 Officer Kelly: I reviewed the supplement for this case. I listened to first 203 
minutes of audio prior to today. Had rear flashers on only. 
2:17 Witness excused 
2:17 Argument by Miss Redmond 
2:22 Court inquires 
2:22 Continuing argument by Miss Redmond 
2:26 Argument by State 
2:29 Court inquires 
2:29 State responds 
2:37 State submits brief to court 
2:38 Further argument by Miss Redmond 
2:39 Court: Will take matter under advisement. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME 





vs. ) Case No. CR-2012-0259 
) 
TENNISON MICHAEL SILVER, ) 
) 
Defendant. ) ___________________________ ) 
Memorandum of Decision on Defendant's Motion to Suppress 
On April 30, 2012, the defendant's Motion to Suppress came on regularly for hearing. 
The defendant, Tennison M. Silver, was present and represented by Counsel, Brooke Baldwin-
Redmond. The State was represented by Jerome County Prosecuting Attorney, Paul Kroeger. 
The Court, having considered the testimony, exhibits, briefs, and arguments of counsel, took the 
matter under advisement for a written decision. 
I. 
FACTUAL AND PROCEDURAL HISTORY 
On December 1, 2011, near midnight, in Jerome, ID, Officer Jon Lenker performed a 
traffic stop of the defendant. Officer Lenker observed the defendant make a right hand turn 




without first stopping at a stop sign and then observed the defendant exceed the posted speed 
limit. When Officer Lenker approached the vehicle he smelled the odor of marijuana and 
observed the defendant to be shaking. At that time, Office Lenker inquired as to the odor. The 
defendant told Officer Lenker that the odor was due to a friend of his and that he had not smoked 
marijuana in four months. The Officer requested to see the defendant's tongue, which was 
brown and not green in color. After running the defendant's license information, the Officer 
requested he exit the vehicle for field sobriety tests. Officer Lenker had the defendant perform 
the Rhomberg Test, the Walk and Turn Test, and the One Leg Test. The defendant did not 
successfully perform these tests. 
During this time, another officer, Officer Kelly, arrived on scene. Officer Kelly observed 
a plastic bag sticking out of the defendant's pocket. Officer Kelly removed the bag from the 
defendant's pocket. A brown and green leafy material was in the bag. Officer Lenker believed 
the material to be marijuana. Officer Lenker again asked the defendant when the defendant last 
smoked marijuana. The defendant replied that he smoked marijuana thirty minutes prior to the 
stop. The defendant also disclosed that there was an additional ounce of marijuana in the 
vehicle. After further inquiry, the defendant replied that he was dropping the additional 
marijuana off with a friend. After more inquiry, the defendant admitted he would be delivering 
the marijuana. Officer Lenker retrieved the additional marijuana from the car. It had one plastic 
bag, with several smaller plastic bags inside. 
The defendant completed the field sobriety tests and was then placed under arrest for 
Possession of Marijuana with Intent to Deliver and Driving Under the Influence. The defendant 
was placed in the patrol vehicle. The defendant was not Mirandized until he was at the police 
station. 
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The defendant filed his Motion to Suppress on April 9, 2012, alleging a Miranda 
violation. Testimony and oral argument were heard on April 30, 2012. The sole issue raised by 
the defendant regards a potential Miranda violation. 
II. 
SUMMARY OF TESTIMONY & EXHIBITS 
A. TESTIMONY 
1. Officer Lenker 
Lenker testified that he observed the defendant "roll through" a stop sign and then exceed 
the posted speed limit. Lenker determined the defendant's speed by pacing him, not by using 
radar. Lenker stopped the defendant just before midnight. Lenker testified that he called Officer 
Kelly to the scene because of the odor of marijuana. Lenker testified that cases involving drugs 
may also involve weapons. Kelly arrived in his own patrol vehicle. Both cars were marked and 
both officers were in uniform. Lenker testified that only the rear lights were activated on the 
police vehicles during the administration of the field sobriety tests. Lenker also stated that the 
defendant's identification was never returned to him. 
When Lenker first approached the defendant's vehicle, he smelled marijuana. Lenker 
told the defendant that he smelled marijuana and inquired of the defendant regarding the odor. 
Lenker testified that the defendant replied that his friend smoked marijuana and the defendant 
had been at his residence. The defendant appeared extremely nervous and shaking, but was not 
slurring his speech and his eyes were clear. The defendant had not been weaving outside of his 
lane. The defendant told Lenker he had not smoked marijuana in four months. 
When Kelly arrived, Lenker told him he "had nothing," but the smell of marijuana. Kelly 
suggested they call for a canine unit. Lenker intended to investigate whether there were drugs in 
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the car. Because of the odor and the nervousness, Lenker had the defendant exit the vehicle for 
field sobriety tests. At that time, the defendant was not free to leave. Lenker testified that the 
defendant could have refused to exit the vehicle, but the results would "not have been to his 
liking." When the defendant exited the vehicle for the field sobriety tests, Kelly observed the 
baggie, which was removed from the defendant's pocket. Lenker then asked the defendant why 
he had lied to him. Lenker then asked the defendant if he had any other contraband, because if 
he had it on his person, it could be charged as introducing contraband into a secure facility and 
was a felony. Lenker also told the defendant that his vehicle was then subject to search without 
an admission. Kelly told the defendant that he could "rip the car apart." (Lenker also stated that 
Kelly was a new officer and was still learning.) The defendant was not free to leave, but he 
could have refused to answer the officers' questions; however, the defendant was not advised of 
that right, because he was not in custody. At this time, the defendant replied that there was an 
ounce of marijuana in the vehicle. Kelly retrieved the marijuana from the vehicle. Based on the 
amount, Lenker asked the defendant if he was just using it or if he was dealing. The defendant 
said he was ''taking it to a friend." Lenker again asked if the defendant was dealing and the 
defendant replied, "yes." Lenker then discussed the defendant cooperating with law enforcement 
to catch "bigger fish." 
Miranda rights were not read at any point during the traffic stop. 
On cross-examination by the State, the audio recording of the stop (State's Exhibit A), 
was played for the court. After the recording was played, Lenker testified that it was the smell of 
marijuana that gave rise to the concern of use and/or presence of marijuana. Lenker was 
concerned that the defendant was driving under the influence of marijuana or had possession of 
marijuana. Lenker testified that the stop was around seventeen minutes in duration. The 
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defendant did not pass the field sobriety tests. Also, it was the defendant that brought up his 
uncle in law enforcement, not the officers. The defendant's uncle is in law enforcement. 
Lenker testified that he told the defendant the repercussions of having contraband on his 
person, because he wanted to find out if the defendant had any additional contraband and give 
the defendant an opportunity to be honest. Lenker did pat down the defendant after he was 
handcuffed, but no other items were found. When the defendant admitted planning to take the 
marijuana from the car to a friend, he did not name that individual. 
On redirect, Lenker testified that he called Kelly to the scene because he suspected the 
presence of drugs, which can make for a safety issue for the officer. Lenker stated that Kelly 
drove by the traffic stop and Lenker gave him a sign to stop and assist. Lenker did this when he 
initially began speaking to the defendant. Lenker said it was common for other officers to drive 
by traffic stops at night for safety reasons. 
Lenker testified that when he notified the defendant of the repercussions of lying, he did 
not know if he would take the defendant into custody. Lenker stated that he may have been able 
to release the defendant had be cooperated and not been under the influence. Lenker may not 
have arrested the defendant despite finding the marijuana. 
2. Officer Kelly 
Kelly was present at the scene when the defendant was arrested. He arrived while Lenker 
was in his patrol vehicle. Kelly approached the passenger's side of the vehicle when the 
defendant exited the vehicle. He could also smell the odor of marijuana. The defendant and the 
officers stepped onto the sidewalk for the field sobriety tests. Kelly observed the baggie, which 
contained a leafy substance. The baggie was in the defendant's coat pocket in plain view. Kelly 
removed the baggie and showed it to Lenker. Lenker then asked the defendant when the last 
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time he smoked was. The defendant replied that he had smoked marijuana thirty minutes prior to 
the stop. Kelly asked the defendant if he had more marijuana in the car, but the defendant did 
not respond. Kelly notified the defendant that he had reason to search the car. The defendant 
replied that there was an ounce of marijuana in the front seat. Kelly retrieved the marijuana from 
the vehicle. There was a baggie with smaller baggies inside. Kelly showed the baggie to 
Lenker. 
On cross-examination, Kelly clarified that he did not stop at the scene because Lenker 
flagged him down; he just stopped because there was a traffic stop. Kelly is the officer that 
removed the baggie from the defendant's pocket. 
B. EXHIBITS 
I. State's Exhibit A: audio recording of the stop and the evidentiary test for blood alcohol 
content 
The following is the chronology of events, as recorded on Exhibit A, which are relevant 
to the motion to suppress: 
I. Lenker makes the traffic stop and asks for the defendant's license and registration 
2. The defendant states it is his sister's car 
3. Lenker asks that defendant why he is shaking 
4. The defendant says he is nervous because he might have a suspended license 
5. Lenker again asks for the defendant's license and registration 
6. Lenker asks about the odor of marijuana 
7. The defendant said he had been around marijuana because his friend was smoking 
marijuana 
8. Lenker asks how long it had been since the defendant smoked marijuana 





9. The defendant said he smoked marijuana four months ago 
1 0. Lenker asks the defendant to stick his tongue out 
11. Lenker tells Kelly that the defendant's tongue is brown and he can smell 
marijuana coming from the car 
12. Lenker tells Kelly the defendant's eyes are clear, but he may have used eye 
drops. Lenker also says he "is not getting anything else from him [the 
defendant]" 
13. Kelly says they can get a canine 
14. Lenker tells the defendant to "come back here for a minute" 
15. Lenker begins instructions for the Rhomberg Test (a field sobriety test) 
16. Kelly finds the baggie of marijuana 
1 7. Lenker asks the defendant when the last time he smoked was 
18. The defendant states he smoked thirty minutes ago 
19. Lenker asks how much the defendant smoked 
20. Lenker asks if the defendant has anything else on him 
21. Lenker says if he has anything on him, he could commit introduction of 
contraband into a jail 
22. Lenker asks if the defendant has anything in his car 
23. Kelly says he can rip the defendant's car apart 
24. Lenker tells the defendant to "be straight man" 
25. The defendant says he has an ounce in the car 
26. Lenker asks if the defendant is using or dealing 
27. The defendant replies that he was taking it to a friend 
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28. Lenker asks if the defendant is getting ready to deliver the marijuana 
29. Kelly asks who the marijuana is being deliver to 
30. Lenker says he is going to finish the field sobriety tests before deciding ifthe 
defendant will be arrested 
31. Lenker continues administering field sobriety test instructions ... 
III. 
STANDARD 
"At a suppression hearing, the power to assess the credibility of witnesses, resolve 
factual conflicts, weigh evidence, and draw factual inferences is vested in the trial court." State 
v. LeClercq, 149 Idaho 905, 907, 243 P.3d 1093 (Ct. App. 2010) (citing State v. Veldez-Molina, 
127 Idaho 102, 106,897 P.2d 993 (1995)). On appeal, "[t]he standard of review of a suppression 
motion is bifurcated. When a decision on a motion to suppress is challenged, [the court of 
appeals] accept[ s] the trial court's findings of fact that are supported by substantial evidence, 
but ... freely review[s] the application of constitutional principles to the facts as found." Id. 
(citing State v. Atkinson, 128 Idaho 559,561,926 P.2d 1284 (Ct. App. 1996)). 
"The determination of whether a person is in custody for Miranda purposes is a mixed 
question of law and fact." State v. Frank, 133 Idaho 364, 369, 986 P.2d 1030 (Ct. App. 1999) 
(internal citations omitted). In Miranda v. Arizona, 384 U.S. 436 (1966), the United States 
Supreme Court held that statements by defendants "in custody" or when their freedom of action 
"is curtailed to a degree associated with formal arrest" are not admissible and will be suppressed 
unless police have first advised the defendant of his right to remain silent and the right to counsel 
before undertaking a custodial interrogation. See also State v. Albaugh, 133 Idaho 587, 591 (Ct. 
App. 1999). The requirement of Miranda warnings only applies to "custodial interrogations" 




and it is the burden of the defendant to establish that he was in custody. State v. James, 225 
P.3d 1169, 1172 (Idaho 2010). In determining whether a suspect is in custody, an objective test 
is applied. The relevant inquiry is "how a reasonable man in the suspect's position would have 
understood his situation." Berkemer v. McCarty, 468 U.S. 420, 442 (1984). 
The Idaho Court of Appeals set forth the analysis for determining whether a person is in 
custody for the purposes of Miranda: "This standard is an objective test; whether a reasonable 
person would believe he or she was in police custody to a degree associated with formal arrest, 
not whether the person would believe he or she was not free to leave." State v. Silva, 134 Idaho 
848, 854 (Ct. App. 2000). The custody test "is not based upon the subjective impressions in the 
minds of either the defendant or the law enforcement officer." State v. Frank, 133 Idaho 364, 
369 (Ct. App. 1999) (quoting State v. Massee, 132 Idaho 163, 165 (Ct. App. 1998)). The totality 
of the circumstances must be examined, which may include the location of the interrogation, the 
conduct of the officers, the nature and manner of the questioning, the time of the interrogation, 
and other persons present. State v. Dice, 126 Idaho 595, 887 P.2d 1102 (Ct. App. 1994); State v. 
Medrano, 123 Idaho 114, 117-18, (Ct. App. 1992). 
IV. 
ISSUES 
Whether the defendant was in custody for the purposes of Miranda at any point in time 
during the traffic stop?. 
v. 
ANALYSIS 
The sole issue in this case revolves around whether or not the defendant was "in custody" 
for the purposes of Miranda when questioned by the officers, resulting in an admission that he 
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intended to deliver marijuana to another person; allegedly a Miranda violation. There is no 
dispute over the validity of the stop, seizure of the baggie off the defendant's person, search of 
the vehicle, seizure of the marijuana in the vehicle, or arrest. There is no dispute that the 
defendant was not Mirandized until he arrived at the police station. The defendant was not 
Mirandized prior to his admissions during the field sobriety tests. In Miranda v. Arizona, 384 
U.S. 436 (1966), it was held that statements of defendants "in custody" or when their freedom of 
action "is curtailed to a degree associated with formal arrest" are not admissible and will be 
suppressed unless police have first advised the defendant of his right to remain silent and the 
right to counsel before undertaking a custodial interrogation. State v. Albaugh, 133 Idaho 587, 
591, 990 P.2d 753, 757 (Ct. App. 1999). Evidence obtained as a result of this violation must be 
suppressed. This Court must determine whether or not the defendant was "in custody" for the 
purposes of Miranda. The defendant bears the burden to prove he was in custody at the time he 
was questioned. State v. Munoz, 149 Idaho 121, 129, 233 P.3d 52 (2010). "To determine 
whether custody has attached, 'a court must examine all of the circumstances surrounding the 
interrogation."' State v. James, 148 Idaho 574, 577, 225 P.3d 1169 (2010) (quoting Stansbury v. 
California, 511 U.S. 318, 322 (1994) ). '" [T]he only relevant inquiry is how a reasonable man in 
the suspect's position would have understood his situation."' !d. (quoting Berkemer v. 
McCarthy, 468 U.S. 420, 442 (1984). "A policeman's unarticulated plan has no bearing on the 
question whether a suspect was 'in custody' at a particular time ... " Berkemer v. McCarty, 468 
U.S. 420, 442 (1984). 
"The purposes of the safeguards prescribed by Miranda are to ensure that the police do 
not coerce or trick captive suspects into confessing ... " !d. at 433. "Thus, we must decide 
whether a traffic stop exerts upon a detained person pressures that sufficiently impair his free 








exercise of his privilege against self-incrimination to require that he be warned of his 
constitutional rights." Id at 437. Elements considered in Berkemer to determine whether the 
defendant is "in custody," included the brevity of the stop, exposure to public view, and the 
limited number of police officers present. Id at 437-38. "The ... noncoercive aspect of ordinary 
traffic stops prompts us to hold that persons temporarily detained pursuant to such stops are not 
'in custody' for the purposes of Miranda." Jd at 440. There is no bright line rule to determine 
when a defendant has been taken into custody, for purposes of Miranda. Id at 441. In 
Berkemer, the court found that having the defendant perform a field sobriety test did not render 
him "in custody." Id at 442. However, State v. Meyers, 118 Idaho 608, 610, 798 P.2d 453 (Ct. 
App. 1990), limited the holding of Berkemer, stating, "the language in Berkemer suggests that 
the Court's holding applies only to 'ordinary' or 'routine' traffic stops." An officer during a 
traffic stop " ... may ask the detainee a moderate number of questions to determine his identity 
and to try to obtain information confirming or dispelling the officer's suspicions." !d. at 439. 
In Berkemer, the defendant was stopped based on his erratic driving behavior and the 
officer suspected that he was driving under the influence. Upon making contact with the 
defendant the officer inquired as to whether the defendant had been using intoxicants and the 
defendant replied that he had consumed some beer and smoked some marijuana. Where upon the 
defendant was arrested for driving under the influence. The court in finding that the officer's 
inquiry did not invoke Miranda, stated that "[T]he stop and inquiry must be 'reasonably related 
in scope to the justification for their initiation"' .... Typically, this means that the officer" ... may 
ask the detainee a moderate number of questions to determine his identity and to try to obtain 
information confirming or dispelling the officer's suspicions .... unless the detainee's answers 
provide the officer with probable cause to arrest him, he must then be released." Jd 439-440. 





Officer Lenker had probable cause to arrest Mr. Sliver for possession of marijuana before he 
asked Mr. Silver if he was dealing or intending to deliver it to another person. 
This Court must evaluate the totality of the circumstances in this case. State v. Medrano, 
123 Idaho 114, 117-18, 844 P.2d 1364 (Ct. App. 1992). In this case, the admissions at issue 
occurred after the defendant was asked to exit his vehicle to perform field sobriety tests. Field 
sobriety tests and other evidentiary testing for driving under the influence are impliedly 
consented to under Idaho Code. I.C. §§ 18-8002, 18-8002A. A police officer only needs 
reasonable suspicion that a driver is driving while under the influence to request the driver to 
perform field sobriety tests. State v. Nelson, 134 Idaho 675, 679, 8 P.3d 670 (Ct. App. 2000). 
The Officer in this case smelled the odor of marijuana coming from the defendant's vehicle. 
Therefore, Officer Lenker would have been able to articulate a basis for reasonable suspicion 
that the defendant may have been driving while under the influence of marijuana after he made 
the traffic stop. A limited inquiry is permissible to determine if the defendant may have been 
under the influence. "When an officer administers field sobriety tests, the driver of the vehicle is 
not free to ignore the officer's request. Thus, there can be no doubt that the Fourth Amendment to 
the United States Constitution was implicated by the administration of field sobriety tests ... " 
State v. Ferreira, 133 Idaho 474, 479, 988 P.2d 700 (Ct. App. 1999). Having determined that the 
defendant was not free to leave, this Court must determine whether or not the defendant's 
freedom was "curtailed to a degree associated with formal arrest." 
In this case, the defendant was stopped in the town of Jerome at night, nearly midnight. 
There were two officers present. The car did not belong to the defendant, which fact was made 
known to the officers, and there were no other passengers and no other persons were present. 
The officers did not return the defendant's license and he was asked to exit the vehicle to 
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perform field sobriety tests but those tests were interrupted by further questioning by the officers. 
The defendant has raised various circumstances that would have led a reasonable person to 
believe he was in custody, as would be the case with formal arrest. After Mr. Silver exited his 
vehicle the officers discovered a baggie that they suspected to be marijuana. After the discovery 
of the suspected marijuana, the defendant was told in a forceful manner that if he had any drugs 
on his person that he could be charged with introducing contraband into a secure facility, if he 
did not confess to having any other illegal substances on his body. This implies that he is not free 
to leave and will be taken to jail, although, "[T]he threat of lawful arrest alone does not 
transform non-custodial questioning into the functional equivalent of arrest, requiring Miranda 
warnings." State v. James, 148 Idaho 574, 578, 225 P.3d 1169 (2010). While a threat of a 
possible future arrest may impact the voluntariness of a statement, "it cannot be said to have 
objectively modified the degree of restraint on [the defendant's] freedom of movement at that 
time." /d. at 578. However, such a statement implies that the defendant is likely to be subject to 
arrest, as the defendant could not commit introduction of contraband into a secure facility unless 
he was booked into that facility. An additional factor is that Officer Kelly threatening to rip or 
tear "his car apart" or Lenker's comment about the defendant's uncle's reaction all contributed to 
a reasonable belief that he was going to be placed under arrest. Despite these circumstances, the 
part of the stop of concern for this Court occurred after Kelly found marijuana on the person of 
the defendant. At that time, the defendant was questioned regarding the controlled substance and 
was threatened with the additional crime of introduction of contraband to a jail. It was then that 
the defendant admitted to having more marijuana in his vehicle, which was retrieved by Kelly. 
At that point in time, the officers had found marijuana both on the defendant's person and in his 
vehicle. The odor of marijuana and then the discovery of marijuana on the defendant's person 
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and in his vehicle is certainly reasonably related to any suspicion of the officers that he was 
driving under the influence and especially when he had admitted to having smoked marijuana 
within a reasonable time frame of the traffic stop. 
Further questioning of the defendant after finding the marijuana m the vehicle is 
troubling to this Court for two reasons. First, Lenker's comment that the quantity of the 
marijuana seemed too much for personal use is not reasonably related to either the purpose of the 
stop or whether he was under the influence while driving. The suggestion to the defendant by 
Officer Lenker that possession of an ounce of marijuana was intended for more than personal 
was intended to elicit an admission to elevate the charge from a simple misdemeanor to a felony. 
Second, at this point, Lenker appears to be inducing the defendant to make an incriminating 
statement. "[T]he term 'interrogation' under Miranda refers not only to express questioning, but 
also to any words or actions on the part of the police (other than those normally attendant to 
arrest and custody) that the police should know are reasonably likely to elicit an incriminating 
response from the suspect." State v. Frank, 133 Idaho 364, 370, 986 P.2d 1030 (Ct. App. 1999) 
(quoting Rhode Island v. Innis, 446 U.S. 291, 300-02 (1980). "Although Berkemer did not 
address the scope of permissible questioning in an ordinary traffic stop, the Court's analogy 
to Terry stops suggests that the nature of the questions asked by an officer may affect the 
determination of whether Miranda warnings are applicable." State v. Meyers, 118 Idaho 608, 
612, 798 P.2d 453 (Ct. App. 1990). "[T]he stop and inquiry must be 'reasonably related in scope 
to the justification for their initiation."' !d. (quoting Terry v. Ohio, 392 U.S. 1, 29 (1968)). After 
the officers found the marijuana in the car, but before questioning about the intent to deliver, no 
reasonable person would have felt free to leave. Nor would any reasonable person not have felt 
their freedom was curtailed to a degree associated with formal arrest, as no reasonable person 
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would have believed they were not then going to be arrested. "A person need not be under arrest 
to be 'in custody' for Miranda purposes." Frank, 133 Idaho at 369. It was at that time that the 
defendant was "in custody" and should have been notified of his Miranda rights. However, the 
officers continued to question the defendant about his intent to deliver the marijuana and told 
him that if he cooperated to catch "bigger fish" he would be granted leniency. 
As stated above, a reasonable person would not feel free to leave while performing field 
sobriety tests, impliedly consented to under Idaho Code, and no reasonable person would have 
believed they were not subject to arrest after being found with a controlled substance. The 
officers' statements regarding the intent to deliver were coercive in nature and appear to have 
been intended to induce an incriminating statement, as would an interrogation. Therefore, the 
defendant was questioned while "in custody," for the purposes of Miranda, without first being 
advised of his rights. That is clearly a violation of Miranda and all admissions made after 




For the reasons stated above, the Motion to Suppress is GRANTED as to any statements 
made by the defendant after the officers discovered the marijuana in the defendant's vehicle. 
IT IS SO ORDERED. 
DATED this / { day of tUa <-/ , 2012. 
I 
John K. B¢ er, District Jridge 
I ~-- / 
I L___...--/ 
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